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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
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j 

1 [Rec'd Aug 30, 1954, FCC Mail & Files] 

Before the 

i 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the matter of v 

) | 

Amendment of Section 3. 606, Table ) 

) 

of Assignments, Rules Governing ^ 

Television Broadcast Stations ) 

PETITION FOR INSTITUTION OF RULE MAKING 

_PROCEEDING ! 

—i — ■■ -- ■■ — ■ — 

Monona Broadcasting Company, by its attorneys, hereby requests 

! 

the Commission to institute rule making proceedings looking to the amend¬ 
ment of Section 3. 606 of the Commission’s Rules, insofar as it makes 

i 

allocations of television channels to Madison, Wisconsin, and in support 

i 

thereof alleges: 

1. Section 3. 606 of the Commission’s Rules allocates television 

j 

Channels 3, 27-, and 33/ for commercial use in Madison, Wisconsin, 
and Channel *21- for non-commercial educational use in that city. Monona 
Broadcasting Company is the permittee of television station WKOW-TV, 

i 

i 

Madison, Wisconsin, which operates on Channel 27. j In addition, there 
is presently in operation in Madison Station WMTV-TV on Channel 33 

i 

and non-commercial educational Station WHA-TV on Channel 21. The 

i 

Commission has pending before it the conflicting applications of Badger 
Television Co. (File No. BPCT-1472) and Radio Wisconsin, Inc. (File 
No. BPCT-410), each seeking construction permits for a new station on 

Channel 3 in Madison. I 

! 

2. It will be seen from the foregoing that the City of Madison is 
presently being served only by UHF stations. However, if the Commis¬ 
sion eventually issues a construction permit for a station on Channel 3 






in Madison, a situation of intermixture of commercial VHF and UHF sta- 
tions will result. The objective of the instant petition is to avoid that re¬ 
sult. Specifically, it is hereby requested that Section 3. 606 be amended 

so that the non-commercial educational reservation be switched from 
* 

Channel 21 to Channel 3 and that Channel 21 be made available for com¬ 
mercial use. As will be shown hereinafter, such a rule change will (1) 
permit all commercial stations in Madison to operate on a par in the UHF 
service and thus be truly competitive, (2) would avoid the undesirable re¬ 
sult of intermixture of VHF and UHF in a market which can be adequately 
served by UHF alone, 4 and (3) provide a VHF non-commercial educational 

service to Madison, a major educational center, which allocation would 

« 

be consistent with the allocation principles established by the Commis¬ 
sion in its tT Sixth Report and Order”. 

, * 

3. Stations'WKOW-TV and WMTV began commercial operation in 
Madison in July, 1953. At the time these stations started, there was 

i 

virtually no UHF receiver circulation in their service area. As a result 
of substantial promption and expenditure by Monona Broadcasting Com¬ 
pany, there is today a sizeable UHF receiver circulation in the Madison 
area. According to the latest report of the American Research Bureau, 
Inc. (for April, 1953), 51. 6% of all of the homes in Madison now have 
television receivers and 98.1% of these homes are capable of receiving 
UHF service. In addition, again as a result of extensive efforts on the 
part of Monona Broadcasting Company, local and national advertisers, 
in increasing numbers, have been convinced to place commercial ac- 
counts on its UHF station. While the corporation sustained substantial 
TV operating losses during the initial period of its UHF broadcasting, it 
has now reached the point where these monthly loses have been minimized 
and the station is beginning to operate on an even basis. Thus, a certain 
measure of stability in the television industry has been achieved in the 
Madison market. It is this stability, as well as the investment of both 
UHF permittees, which is threatened by the prospective establishment 
of a VHF station in Madison. 
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4. On the other hand, if the allocation for Madison, Wisconsin, 

i 

were to be revised so that all three commercial stations in that commun¬ 
ity were able to operate with comparable coverage in the UHF service, 

i 

I 

a healthy competitive situation would result. A third UHF station taking 
the air at this time would enjoy the pioneering efforts of the two existing 
UHF stations in building receiver circulation in the market. It could, 
promptly after going on the air, compete on an equal and proper basis 

with the existing stations. This result is highly to be ! desired from the 

| 

public interest point of view, first because it would foster competition, 
and secondly because it would avoid the confusion and expenses to the 

i 

viewing public necessarily attendant in a market with both VHF and UHF 
service. 

3 5. So much has been written and said about the adverse effect of 

i 

intermixture of VHF and UHF stations that little is to be gained by repeti¬ 
tion thereof. The Commission is well aware of the extensive testimony 
on this subject which was recently presented before the Subcommittee on 
Communications of the Senate Committee on Interstate and Foreign Com¬ 
merce (the so-called Potter Subcommittee). Commissioners Hyde and 
Hennock, as well as spokesmen for the industry, mac}e it clear that the 
UHF broadcaster is beset with special and unusual problems which re¬ 
quired prompt remedial action if a truly competitive nationwide television 
service is to be achieved. Perhaps the most cogent statement of the prob 
lem was that given to the Subcommittee by Frank Stanton, President of 
the Columbia Broadcasting System, when he stated: 

M As I have already indicated, it is our belief that many of the basic 

differences which now confront UHF broadcasters arise from in- 

| 

termixture — the term which we use to describe the assignment of 
both UHF and VHF channels to the same communities. We are 
persuaded that the events since the lifting of the freeze confirm 
the correctness of our view, expressed in 1950^-52, that the UHF 
portion of the spectrum should not be used in such a way as to re¬ 
quire it to compete with the VHF portion of the Spectrum in the 
same market . All the present facts relating to the experience of 



UHF stations seem to establish that UHF stations can do well if 
they are not forced to come into a market, or survive in a market, 
where they must compete with multiple VHF services. Hindsight, 
quite clearly, has confirmed the wisdom of non-intermixture. ” 

Mr. Stanton also suggested that ’’de-intermixture’’, if wisely applied on 
an area-by-area basis where the hardships on set owners and existing li¬ 
censees is not great, offers one of the few practical solutions to the prob- 

V * 

lem (see Stanton testimony, pp. 15-21). It is submitted that Madison, 
Wisconsin, offers an ideal area in which to apply this technique for the 
elimination of intermixture. 

6. Adoption of the proposal herein can be simply accomplished. It 
would not be necessary to change the allocations made to any other com- 
munity. It would not be necessary to modify the Commission’s Rules or 
Standards concerning mileage separations, antenna heights or any of the 
other drastic proposals made in the Senate hearings. All that is necessary 
is to make a slight change in the distribution of the channels presently as¬ 
signed to Madison as between educational and commercial stations. If 

the Commission is to undertake any effective action to assist the UHF 
broadcaster in the solution of his unusual problems, it is submitted that 
the proposal made herein offers an ideal opportunity for it to do so. 

7. The allocation of a VHF channel for educational use in Madison 

% 

is entirely proper and is wholly consistent with the allocation standards 
employed by the Commission in its Sixth Report and Order. In that re¬ 
port, the.Commission repeatedly stated that one of the guiding allocation 
principles employed was the assignment of a VHF channel for ’’educational 
centers”. Thus, the Commission stated: 

(a) ’’Except for educational centers, a UHF channel was pro¬ 
posed in those communities where there were fewer than three VHF 
assignments. ” (Par. 60. Emphasis added.) 

(b) ’’Moreover, an attempt was made insofar as possible to 
assign a VHF channel to each of these educational centers for edu¬ 
cational use. ” (Par. 69). 





5 

(c) ’With reference to the educational centers, DuMont does 
not follow the Commission’s assignment principle of providing inso¬ 
far as possible a VHF channel to these communities, which would 
be reserved for use by non-commercial educatibnal stations. ” 

(Par. 80). 

(d) ”In this case, the fact of being an educational center in- 

i 

fluenced the Commission’s decision as to the total assignments 
to these communities, and also influenced its determination as be¬ 
tween the assignment of VHF and UHF channels! ” (Par. 84). 

I 

There is no question, of course, that Madison is an educational center. 

It is the home of the University of Wisconsin, one of the nation’s largest 

i 

state universities. Moreover, as the State Capitol, all of the state’s 
educational activities are centered there. The University has operated 
a non-commercial radio broadcasting station in Madison since 1919 and 
is presently operating a non-commercial educational television station. 

It is entirely appropriate, therefore, under the Comniission’s own allo¬ 
cation principles, for Madison to be termed an educational center and for 

i 

a VHF allocation to be made for non-commercial educational use there. 

8. The proposal for the reservation of Channel 3 for non-commer¬ 
cial education use was before the Commission during the allocation hear¬ 
ing, but was rejected by it. In so doing, the Commission stated: 

i 

’We have proposed the assignment of only one VHF channel to 
Madison; and in light of the fact that the educational interests in 

that community have not requested the reservation of that VHF 

! 

channel for non-commercial educational use and have made no 
showing with respect to the utilization of a VHF channel, we do 
not believe the record supports the shifting of tlje educational 
reservation to the only VHF channel in Madison! ” 

i 

5 Immediately thereafter, the State of Wisconsin, by its Governor, the Hon 
orable Walter J. Kohler, Jr., and by its State Radio Council, filed peti¬ 
tions for reconsideration in which it is specifically urged that the VHF 

i 

Channel 3 in Madison be reserved for non-commercial educational use. 


] 

i 
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Moreover, the State presented a master plan for the establishment of a 
network of non-commercial educational stations throughout the state, 

of which the station in Madison would be the key operation. However, 

* 

this petition for reconsideration was denied by the Commission (8 
Pike & Fischer RR 323). It is important to note, however, that the 
Commission’s action on the State’s petition was premised wholly upon 
procedural grounds. Specifically, the Commission stated: 

^e have before us two petitions filed June 9, 1952 and June 19, 
1952, by the Wisconsin State Radio Council. In our view it is 
clear that th^se requests for the reassignment of channels and 
for the reservation of VHF channels in the specified communities 
may not be appropriately considered at this time. Although both 
of these petitions are entitled ’Petition for Reconsideration’, they 
do not assert or attempt to establish any error in our decision on 
the record .properly before us in these proceedings. These peti- 

4 

tions are based, rather, on new evidentiary showing which are 

now made for the first time. The procedures which we provided 

in these proceedings for the submission of comments, proposals 
• 

and evidence were designed to insure an orderly procedure which 

would afford all interested parties full opportunity to make known 

their views with respect to the Commission’s proposals and the 

proposals of all other parties in these proceedings. Clearly, 

consideration of the showings now submitted by the Council would 
« 

be inconsistent with these procedures. ” (8 RR at 325). 

9. At the same time that the Commission had before it the peti¬ 
tions of the Stajte of Wisconsin, it also had pending a Petition for Recon¬ 
sideration filed By itadio Wisconsin, Inc. (one of the two present appli- 
cants on Channel 3) requesting the same relief. The petition of Radio 
Wisconsin, Inc. was predicated upon the argument that the assignment 
of three UHF channels to Madison for commercial use would provide 
a competitive commfercial television broadcasting industry for that 
community. Although the Commission recognized that this argument 
was appropriate for consideration in the assignment of channels, the 




7 


! 
j 

j 

Commission denied the relief requested stating: " . j . on the basis of 
the record before us in this proceeding we concluded that UHF and VHF 
stations will be able to operate competitively in the same market. " 

i 

The Commission further stated: 

6 ,T We are aware there are significant differences at this time be- 

i 

tween stations operating in the UHF portion of the spectrum as 
compared with stations operating in the VHF band and, in fact, 
petitioner’s ’basic position’ relies on such differences. At the 
same time, it must be kept in mind that the differences between 
UHF and VHF stations are not of such a nature as to preclude the 

l 

competitive operation of both classes of stations in the same mar¬ 
ket. It is our view that UHF stations in Madison will readily com¬ 
pete with a VHF station. ’’ (8 RR 467 at 468). 

j 

10. At the time the Commission's Sixth Report and Order was is¬ 
sued technical engineering facts and data concerning UHF were, in large 

i 

part, meager, and the social and economic facts on intermixture were 
wholly unavailable. Under the circumstances, the Commission was 
necessarily forced to make many of its critical judgments thereon upon 
such few facts and opinions as were presented to it in the allocation hear- 

i 

ing. In the two years which have intervened, a large number of UHF 
stations have taken the air and, as a result, a wealth of material has 
now become available on these matters. It is wholly appropriate, there¬ 
fore, that the Commission re-examine its judgment^ and decisions in 
light of what has been learned on the question of intermixture during the 
past two years. 

i 

11. The concern which the Commission expressed in its Sixth Re¬ 
port and Order regarding the utilization of an educational channel in 
Madison has proven to be unfounded. Despite the denial of its urgent 
request for a VHF channel in Madison, the State of Wisconsin has gone 

i 

forward with a non-commercial educational station in that community. 

I 

! 

Secondly, enough facts have been developed to raise serious questions 
as to the correctness of the Commission’s judgment! that "UHF stations 
in Madison will readily compete with the VHF station. " The experience 




in intermixed markets throughout the country has demonstrated a healthy, 
competitive situation between VHF and UHF stations in the same market 
is a rarity. Under all of these circumstances, it is submitted that, in 
light of the facts now known, the Commission should set aside its prior 
conclusions regarding intermixture in Madison and grant now the relief 
which has been sought by virtually all parties interested in the television 
situation in the Madifcon market. 

12. There remains for consideration solely the question of the ef¬ 
fect, if any, which would flow to various parties who have prosecuted ap¬ 
plications under the allocation plan shown in the Sixth Report and Order. 

It is submitted that the public interest considerations in granting the rule 
making here proposed far outweigh any private considerations of such 
parties. The two applicants who have gone through a competitive hear¬ 
ing on Chahnel 3 are in precisely the same position as the applicants in 
San Francisco, Milwaukee and many other communities who went through 
full hearings immediately prior to the Commission's freeze. When the 
freeze was lifted and the allocations to their communities changed, the 

Commission unhesitatingly, and quite properly, removed these applica- 

». 

tions from hearing and required them to be processed again. This prece¬ 
dent is the one which should be followed here. Similarly, in the case of 
the existing non-commercial educational station, WHA-TV, no injury 
will result from a change in channel from the UHF to the VHF. Whatever 

that licensee has invested in land, buildings, tower and studio equipment 
% 

will not be lost since these can be fully utilized for a VHF operation. 

The UHF transmitter and antenna for Channel 21 can, of course, readily 

% 

be sold to the commercial licensee on that channel. Surely the expenses, 

*♦ 

if any, which may be incurred by WHA-TV will be insignificant in light 
of the achievement of their long-standing goal of a VHF station in Madi- 
son. 

13. Petitioner believes that it is obvious that time is of the essence 
if its proposal is *to be fully considered on its merits and not defeated by 
the mere passage of time and the establishment of a commercial VHF 
station in Madison. For this reason, petitioner respectfully urges the 


9 


| 


8 


9 


Commission to (a) put out a notice of proposed rule making concerning 

j 

the proposal herein immediately, (b) stay all further proceedings in the 

i 

Channel 3 case until after this petition has been disposed of, and (c) 
issue an order to the permittee of Station WHA-TV on Channel 21 to 
show cause, pursuant to Section 316 of the Communications Act, why 
its permit should not be modified to specify Channel 3. The show cause 
proceedings could appropriately be consolidated with the rule making 

i 

proceedings, as was done with the show cause orders in the television 

i 

allocation proceedings leading to the Sixth Report and Order. 

i 

Respectfully submitted, 

MONONA BROADCASTING COMPANY 


August 27, 1954 

(CERTIFICATE OF SERVICE) 
♦ * * 


By Jack P. Blume 

Fly, Shuebruk, Blume & Gaguine 
1001 Connecticut Ave., N.W. 
Washington^ D. C. 

Its Attorneys 


FCC 54-13 55 

22 | 12068 

MEMORANDUM OPINION AND ORDER 

I 

By the Commission: Commissioners Hennock and Doerfer not 

participating; Commissioner Bartley dis¬ 
senting. 

1. The Commission has before it for consideration the petition 
of Monona Broadcasting Company filed on August 30, 1954, requesting 
that the educational reservation in Madison, Wisconsin, be shifted from 
UHF Channel 21 to VHF Channel 3 in order to remove the intermixture 
of VHF and UHF commercial assignments in the area, that further pro¬ 
ceedings involving Channel 3 be stayed, and that a Show Cause Order 

| 

be issued to educational Station WHA-TV to shift from Channel 21 to 
Channel 3; an Opposition to the aforesaid petition filed on September 9, 

i 

i 

i 






1954, by Radio Wisconsin, Incorporated, one of the applicants for Chan¬ 
nel 3 in Madison; and an Opposition of Badger Television Company, the 
other applicant for Channel 3 in Madison, filed on September 13, 1954. 

2. * Four television channels are presently assigned to Madison, 
Wisconsin, VHF Channel 3 and UHF Channels 21, 27, and 33, with 
Channel 21 reserved for non-commercial educational use. Monona 
Broadcasting Company operates television Station WKOW-TV on UHF 
Channel 27; Station WMTV is presently operating on UHF Channel 33; 
and non-commercial educational Station WHA-TV is operating on UHF 
Channel 21. Two conflicting applications for VHF Channel 3 filed by 
Radio Wisconsin, Incorporated and Badger Television Company are in- 

volved in a comparative hearing, the hearing having been completed, the 

* 

record closed on December 22, 1953, and an Initial Decision issued on 
August 3, 1954. Monona Broadcasting Company filed the subject petition 
on August 30, 1954, requesting that the educational reservation be moved 
from UHF Channel 21 to VHF Channel 3 in order to remove the intermix¬ 
ture of VHF and UHF commercial assignments in the area. Monona also 
requests that further proceedings for Channel 3 be stayed, and that ed¬ 
ucational Station WHA-TV be directed to Show Cause why it should not 

4 

shift from Channel 21 to Channel 3. 

3. In support* of its petition, Monona states that at the present 
time Madison is being served only by UHF stat ions but that if the Com¬ 
mission eventually issues a construction permit for a station on Channel 
3, an intermixture situation will result. Monona urges that the proposal 
it is now advancing will permit all commercial stations in Madison to 
operate on a par and thus be truly competitive, and would avoid the un¬ 
desirable effects of intermixture in a market that can be adequately 

served by UHF alone. Monona points out that UHF stations WKOW-TV 
and WMTV began commercial operation in Madison in July 1953 and that 
there is a sizable UHF receiver circulation in the area, with the latest 
figures indicating that 51. 6 percent of all homes in Madison have tele¬ 
vision receivers and that 98.1 percent of these homes are capable of re- 
ceiving UHF. Monona also states that local and national advertisers 



have been placing commercial accounts on its UHF station in increasing 
numbers and that its station has now reached the point where it is begin* 
ning to operate on an even basis. Petitioner asserts that the prospective 
establishment of a* VHF station in Madison would threaten the stability 
that has been established in the television industry in Madison. Petitioner 

i 

argues that, on the other hand, if all three commercial stations in the 
community operate with comparable coverage in the UHF, TT a healthy 
competitive situation would result. " Petitioner contends that a third 
commercial UHF station coming on the air at this time would enjoy the 
"pioneering efforts" of the two existing UHF stations in building receiver 

i 

circulation, and that such station could compete with the existing stations 
on an equal basis promptly after going on the air. Petitioner submits that 
Madison offers an ideal area in which to apply the technique of "de-inter- 
mixture" on an area-by-area basis where the hardships on set owners and 
existing licensees would not be too great. Monona also urges that assign- 

i 

ing a VHF channel for educational use in Madison would be consistent with 
the principles set out by the Commission in the Sixth Report and Order 

r 

since Madison is an educational center. 

i 

I 

4. While petitioner concedes that the question Of reserving VHF 
Channel 3 for education was before the Commission during the recent 
nationwide allocation proceeding in Docket 8736 et aL , and that the Com¬ 
mission rejected this bequest at that time, petitioner urges that at that 
time the Commission had only meager information cohceming technical 

_ i 

and engineering data relating to the UHF and that the Commission should 
now re-examine its judgments and decisions in light of the information 
now available. It is pointed out, also, that the Commission's concern 
with respect to whether the educational frequency in Madison would be 
utilized has been dispelled since the State of Wisconsin has established an 
educational station in the community and, further, that facts have been 
developed raising serious questions as to the Commission’s judgment 

i 

in denying the request to reserve VHF Channel 3. Petitioner submits 
that the public interest considerations out-weigh any private considera¬ 
tions of the parties who have prosecuted their applications for VHF 








Channel 3 under the present assignments. It is argued that the two appli¬ 
cants who have participated in the competitive hearing for Channel 3 are 
in the same position as many of the applicants who went through full 
hearings immediately prior to the television freeze. 

5. In its Opposition, Radio Wisconsin notes that the comparative 
proceeding involving* the two competing applications for Channel 3 is in 
its final stages, the taking of testimony having been completed and the 
record closed on December 22, 1953, and an Initial Decision having been 
released on August 3, 1954. Radio Wisconsin submits that the available 
data makes it cleai^ that no intermixture problem in the Madison area 
would arise since the two commercial and one educational UHF stations 
are Already on the air and have had a substantial head start in establish¬ 
ing their stations ih'the community. It is noted that Monona itself con¬ 
cedes that 98.1 percent of the sizable existing set owners in Madison are 
capable of receiving UHF and that, thus, there would be no set conversion 
problem. Radio Wisconsin urges that intermixture is a fundamental 
principle of the Commission’s nationwide assignment plan and that de- 

intermixture should not be considered on an isolated, single-city basis. 

• * 

Any change in the intermixture principle, it is contended, will effect rad- 
ical revisions in the structure of our television system and should be 
adopted only after a thorough study. It is also urged that reserving VHF 
Channel 3 in Madison would violate the Commission’s principles relat¬ 
ing to educational assignments since Madison is not a ’’primarily educa¬ 
tional center” as that concept was applied in the Sixth Report. 

6. Badger Television Company, the other applicant for VHF Chan- 

♦ 

nel 3 in Madison, also filed an Opposition to the Monona petition. Badger 
notes that petitioner concedes there is a sizable UHF receiver circula¬ 
tion in the Madison area and that local and national advertisers have been 
placing commercial accounts on petitioner’s station in increasing num¬ 
bers. It is also noted that the Commission previously considered the 
question of reserving VHF Channel 3 in Madison and rejected the request. 
Badger submits that by the time the Channel 3 proceeding is finally de¬ 
termined and a VHF station commences operation, Monona should be 
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firmly entrenched in Madison. 

7. The question of reserving VHF Channel 3 for education was be- 

i 

fore the Commission during the recent nationwide allocation proceeding 
in Docket 8736 et al . The request was advanced at that time by Radio 
Wisconsin, Inc. and was opposed by petitioner, Monona Broadcasting 
Company. The Commission rejected the request to reserve VHF Chan¬ 
nel 3 for education in that proceeding. 

i 

8. By the subject petition, Monona Broadcasting Company now seeks 

i 

to remove the intermixture of commercial VHF and UHF channels in the 
Madison area by shifting the educational reservation in that community 
to the only VHF channel assigned. The television assignments in Madi¬ 
son were made effective in June of 1952. Since that time, in reliance 

j 

upon these assignments, two parties have prosecuted applications for 

i 

Channel 3 at considerable time and expense. A hearing has been com¬ 
pleted and an Initial Decision issued. It is the Commission’s view that 
the assignments in Madison should be changed as requested by petitioner 
only upon a clear showing that the public interest requires such a change. 
Upon our careful consideration of all the pleadings in this matter, we do 

I 

not believe that petitioner has made such a showing, or has established a 
valid basis for de-intermixture in the Madison area. 

9. In view of the foregoing, IT IS ORDERED, That the petition of 

i 

Monona Broadcasting Company IS DENIED. 

FEDERAL COMMUNICATIONS COMMIS¬ 
SION | 

Mary Jane Morris 

i 

Secretary 

Adopted: October 29, 1954 j 

i 

Released: November 1, 1954 

7 i 

I 

i 
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25 [Rec’d Feb. 16, 1955, FCC Mail & Files] 

. PETITION FOR INSTITUTION OF RULE MAKING 
PROCEEDING 

Monona Broadcasting Company, by its attorneys, hereby requests 
the Commission to institute rule making proceedings looking to the amend¬ 
ment of Section 3. 606 of the Commission’s Rules in so far as it makes 

*♦ 

allocations of television channels to Madison, Wisconsin, and in support 
thereof alleges: 

1. Section 3. 606 of the Commission’s Rules allocated television 
• / channels 3, 27-, and 33/ for commercial use in Madison, Wisconsin, 

and channel *21- for non-commercial educational use in that city. Monona 
Broadcasting Company is the permittee of television station WKOW-TV, 
Madison, Wisconsin, which operates on Channel 27. In addition, there is 

i 

presently in operation in Madison Station WMTV on Channel 33 and non¬ 
commercial educational Station WHA-TV on Channel 21. The Commis¬ 
sion has pending before it the conflicting applications of Badger Televi¬ 
sion Co. (File No. BPCT-1472) and Radio Wisconsin, Inc. (File No. 
BPCT-410), each seeking construction permits for a new television sta¬ 
tion on Channel 3 in Madison. 

2. On August 27, 1954, Monona Broadcasting Company filed a 
petition herein seeking to remove the intermixture of commercial UHF 

. and VHF channels in the Madison area by shifting the educational reser¬ 
vation in that community to Channel 3. This petition was opposed by 
Badger Television Co. and Radio Wisconsin, Inc. On November 1, 1954, 
the Commission released a Memorandum Opinion and Order denying this 
petition. While the basis for the Commission’s denial of the petition of 
Monona Broadcasting Company is not clear, it does appear that the Com¬ 
mission’s action, in no small measure, was predicated upon the expendi¬ 
ture of time aijd money on the part of the applicants for Channel 3, whose 

26 application^ are still pending. 

3. On February 1, 1955, the Chairman of the Senate Committee 
on Interstate and Foreign Commerce released a memorandum prepared 
for that Committee entitled ’Television Network Regulations and the 
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i 
i 
! 
i 

I 

UHF Problem. " Among other things, that memorandum treats with the 

i 

several petitions for de-intermixture which have been filed with the Com¬ 
mission (such as the one previously filed herein by Monona Broadcasting 

i 

Company), and states in connection therewith that 

. . it seems to us that where de-intermixture is otherwise in 
the public interest, the mere fact that applicants have spent con- 

i 

siderable sums of money in prosecuting their applications for the 
VHF channel which is proposed to be changed, is not sufficient rea¬ 
son for turning down the request. " 

The report contains the following recommendation: j 

"The Commission should be requested to reexamine petitions for 

| 

de-intermixture which have heretofore been rejected and to report 

i 

back to the Committee within thirty days whether there are any 
other public interest factors involved in rejecting these petitions. 

i 

The Commission should be further requested to submit within said 
thirty day period a detailed statement setting forth the specific steps 
it proposes to take with respect to the UHF matter. " 

4. The instant petition is being filed so as to insure that, if the 
Commission does reexamine its several denials of the de-intermixture 
petitions as requested in the report to the Committee on Interstate and 
Foreign Commerce, that the earlier petition for de-intermixture filed 
by Monona Broadcasting Company will be among tho^e so reexamined. 
Accordingly, there is incorporated herein by reference all of the plead¬ 
ings and representations made by Monona Broadcasting Company in con¬ 
nection with its earlier petition for rule making. 

5. For the reasons stated herein and the reasons stated in the pe- 

i 

tition of Monona Broadcasting Company dated August^ 27, 1954, petitioner 
respectfully urges the Commission to (a) put out a notice of proposed rule 
27 making concerning the proposal herein, (b) stay all further proceedings 
in the Channel 3 case until after this petition has been disposed of, and 
(c) issue an order to the permittee of Station WHA-TV on Channel 21 to 
show cause, pursuant to Section 316 of the Communications Act, why 

I 

i 

i 

_ _ ■ 
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its permit should >iot be modified to specify Channel 3. 

Respectfully submitted, 

MONONA BROADCASTING COMPANY 


♦ .. 

* . 

By Jack P. Blume 



Fly, Shuebruk, 

Blume & Gaguine 

♦ 

* * 

♦ * 


Its Attorneys 


February 15, -1955 

(CERTIFICATE OF, SERVICE) 

* * 

a 

* * 

* * 




qq 

[Rec'd Mar 30, 1955, FCC 
Mail Files] 

Miss Mary Jane Morris, Secretary 


Law Offices 
McKenna & Wilkinson 
1735 DeSales St., N.W. 
Washington 6, D. C. 


Federal Communications Commission, 


Washington 25, District of Columbia 
Dear Miss MorrisJ 

On behalf of Winnebago Television Corporation, permittee of 

4 

UHF Station WTVO, Rockford, Illinois, I hand you herewith an original 
and fourteen copies of Petition for Rule Making and for Order to Show 
Cause. * 

Very truly yours, 


Enclosures 



t 




David S. Stevens 
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40 [Rec’d Mar 30, 1955, FCC Mail & Files] j 

PETITION FOR RULE MAKING AND FOR ORDER 
TO SHOW CAUSE j 

j 

Winnebago Television Corporation, permittee of UHF station WTVO 

S 

i # 

operating in Rockford, Illinois, respectfully requests the Commission to 

i 

institute rule making proceedings looking toward the elimination of in¬ 
termixture in the Rockford, Illinois - Beloit, Wisconsin and Madison, 

Wisconsin areas by deleting Channel 3 from Madisoii, Wisconsin, re- 

! 

placing it with Channel 39 which would be deleted from Rockford, Illin¬ 
ois and adding Channel 3 to Beloit, Wisconsin. In order to accomplish 
these changes, it would also be necessary to delete Channel 54 from Fond 
du Lac, Wisconsin, replacing it with Channel 68. The proposed changes 
in the Table of Assignments would not require a shift in the channel as¬ 
signment of any existing television station except petitioner’s station, 
WTVO. An order is requested directing petitioner to show cause why 

I 

its station permit should not be modified to specify operation on Channel 
3 at Beloit in lieu of operation on Channel 39 at Rockford. In support of 

i 

these requests, WTVO shows as follows: 

Existing Allocations and Assignments and Other 

41 Proposals _j_ 

1. At the present time, Rockford is allocated Channels 13 and 39 

| 

for commercial use and Channel 45 for non-commercial, educational 
use. Channel 39 has been assigned to petitioner whose station, WTVO, 
commenced operation April 29, 1953. Channel 13 has been assigned to 
Greater Rockford Television, Inc., WREX-TV, which commenced op¬ 
eration September 18, 1953. The non-commercial channel has not been 
assigned and no applications are pending for it. Madison is now allocated 

i 

commercial Channels 3, 27 and 33 and non-commercial, educational 

Channel 21. All three of the UHF channels are assigned to operating 

; 

television stations: Channel 27 to Monona Broadcasting Co., WKOW- 
TV, which commenced operation June 30, 1953; Channel 33 to Bartell 

i 

Television Corp., WMTV, which commenced operation July 8, 1953; 
and Channel 21 to Wisconsin State Radio Council, WHA-TV, which 
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commenced operation March 26, 1954. The VHF channel (3) is the sub¬ 
ject of a comparative hearing in which an initial decision was released 
.August 3, 1954.Beloit is now allocated Channel 57 and Fond du Lac, 

Channel 54. These channels have not been assigned and no applications 

2 / 

«•* are pending for* them. — 

4,0 

2. On August 30, 1954, Monona Broadcasting Company, permittee 
♦ 

of WKOW-TV, filed a petition requesting commercial de-intermixture 

of Madison by shifting the educational reservation from Channel 21 to 

Channel 3. This petition was denied by Memorandum Opinion and Order 

• adopted October 29, 1954. The reasons advanced in the opinion for deny- 

ing the petition were that two parties had prosecuted applications for 

Channel 3 at considerable time and expense. By petition filed February 
» * 

16, 1955, WKOW-TV renewed its request for de-intermixture of Madison 
43 by assigning Channel 3 to educational use. The instant petition proposes 


1/ The applicants are: Badger Television Company, Inc., and Radio 
Wisconsin, Inc. The initial decision favored Badger Television. 

t 2 / A construction permit held by Sidney H. Bliss for Channel 57 in 

Beloit, Wisconsin was surrendered on October 6, 1953. The reasons 

given by the permittee for giving up the permit were as follows: 

.* 

1. The Rockford, Beloit, Janesville market is no longer fringe 
4 * area and is now served with excellent VHF signals from Milwaukee, 

channel 4, with its increased power, 100 kilowatts and antenna of over 
1,000 ft. and carrying NBC, ABC and Dumont. 

2. Rockford, channel 13, is providing this entire area with a class 

* A signal and will feed CBS and ABC. 

3. Channels 2 and 5, Chicago, will unquestionably put class B sig¬ 
nals into this area when they go on the air with their increased power. 

4. When the Madison, channel 3, controversy is settled and a CP 
granted there is now no question but that this station will furnish class 

* A network service throughout this area. 

5. From these studies applicant concludes that a network affilia¬ 
tion for a. television station in a market as competitive as the Beloit, 
Rockford^ Janesville area is a prerequisite to economic survival. 

6. Because of the increasingly competitive VHF service in the 
Beloit area now and because of the inability of the applicant to obtain 
network service, applicant is convinced that a UHF venture at this 
time would be economically unsound. 
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44 


an alternative plan for de-intermixing Madison and, jin addition, de- 
intermixing the Rockford-Beloit area. 

I 

Competitive Aspects of Television in Rockford- 
Beloit and Madison 

! 

3. Notwithstanding that WTVO has been in operation since April 
3/ i 

29, 1953,- that it has diligently promoted UHF, and that it has had 

the advantages of outstanding programs provided by the NBC network, 

the acceptance of UHF in the Rockford area, particularly by the national 

advertisers, has fallen far short of expectations. The disparity between 

the homes reached by WTVO and WREX-TV is shown by recent audience 

j 

measurement surveys which indicate that, on the average in the 6:00 PM 
to 12:00 midnight segment, WREX-TV’s share of the audience is more 


than double that of WTVO. In the February 7, 1955 
ing-Telecasting , for example, WREX-TV published 


issue of Broadcast- 


an advertisement 

based on surveys by Pulse, Inc. which claims that all 15 of the top 15 

i 

once-a-week shows in the Rockford area are on WRJ2X-TV. This in 
spite of the fact that WTVO carries nationally high-rated NBC programs, 
such as Dragnet, Groucho Marx, and George Gobel, and bills NBC for 
nearly 80 hours of paid telecasting monthly. Further evidence of the 
fact that WTVO’s lack of audience is due to non-acceptance of UHF be¬ 
cause of availability of VHF service rather than to quality of program¬ 
ming is given by a recent American Research Bureau study of viewing 
habits in metropolitan Rockford which is, to a large extent, converted 
to receive UHF signals. That survey credits WTV6 with approximately 

i 

45% of the Rockford-proper audience. It is apparent that receiver owners 

i 

in the area adjacent to Rockford are content with programs from WREX- 
TV and VHF stations in Chicago, Milwaukee and Rock Island-Davenport 
which provide a fringe service, and that no amount of high quality, 
popular programming on WTVO can persuade them to convert or 


3/ WTVO was on the air five months before WREX-TV (paragraph 
1, supra). 




purchase all-channel receivers. 4/ The disparity in advertising reven¬ 
ues between WTVO and WREX-TV is even greater than that between their 
% 

coverage. During the week of February 9-16, 1955, for example, WREX- 
TV programmed 75 spot announcements by national advertisers and 9 
half-hour national spot programs. During the same week, WTVO pro¬ 
grammed 15 announcements and no national spot half-hour programs. 

To add even further emphasis to this comparison, the top national spot 
rate of WRjfX-TV is $80. 00 whereas that of WTVO is only $50. 00. 
WREX-TV's top hour rate is $400. 00 and WTVO's is $250. 00 ( TV Fact - 
book , Spring, 1955). 

4. Because of its failure to obt ain public acceptance outside of 
♦ 

Rockford proper and with national advertisers, WTVO has been unable 

to operate at a profit. Its losses have been and are substantial. In the 

year ended December 31, 1954, its loss was in excess of $100, 000. 00. 

Obviously, it cannot continue to withstand such losses for an indefinite 

period of time. Rockford, a city of 92, 927, located in Winnebago County 
, 5/ 

with a population of 152, 385,— should be a large enough market to sup¬ 
port two or more television stations provided they are both UHF or both 
VHF. It now appears, however, that a UHF station in a market of this 
size, faced with the overwhelming competitive advantage of a VHF sta¬ 
tion in the same .city and with fringe area signals from other VHF sta¬ 
tions precluding its obtaining adequate public and advertiser acceptance 
even with top-rated network shows, cannot hope to survive. This con¬ 
clusion is based not only upon WTVO’s experience to date but also upon 
the experience of other UHF stations in medium and small markets faced 
with the competition of a single VHF station. For example, WKAB-TV 
in Mobile, Alabama, (population 129,009) commenced operation December 

4/ Because of the availability of VHF signals from outside stations, 
a power increase by WTVO would not remove or substantially reduce 
WREX-TV’s circulation advantage. WREX-TV has a set circulation of 
244, 024 compared to 100, 000 for WTVO ( Broadcasting , March 14, 1955). 
One immediate* result of de-intermixture in Rockford would be to bring 
a new service to these 144,000 homes. 

5/ All population figures are from the 1950 U. S. Census. 
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29, 1952 but was forced to quit the air August 1, 1954 although its only 
competitor was VHF station WALA-TV. Similarly, KFAZ, Monroe, 
Louisiana (city population 38, 572; county population 74, 713) commenced 
operation August 11, 1953. A VHF competitor, KNOE-TV, took the air 

46 September 26, 1953 and KFAZ was forced to cease operation May 
1, 1954^ 7 Other two-station, intermixed markets in which UHF stations 
have been unsuccessful are: Flint, Michigan (population 163,143); Meri- 

i 

dian, Mississippi (population 41,893); Tyler, Texas (population 38, 968); 

! 

and Roanoke, Virginia (population 91, 921). It is evident, therefore, that 
unless Rockford is to have no more than one television station, an addi¬ 
tional commercial VHF assignment must be found fot the area or the 
existing VHF assignment must be removed. 

5. Beloit, Wisconsin, which has a population of 29, 590, is only 

i 

approximately 15 miles from Rockford and the two cities may, for tele¬ 
vision allocation purposes, appropriately be considered a single market. 

A station operating on Channel 3 in Beloit would provide adequate service 
to both Beloit and Rockford and would be competitive with the Rockford 

station, thus insuring to the Rockford-Beloit area the benefits of two 

7/ i 

local television stations. - 

i 

6. As noted above, Madison, Wisconsin now has three operating 

i 

UHF stations, two commercial and one educational. The city is served 
only by UHF stations. As a result of the efforts of the UHF stations, 

98% of the receivers in the Madison area are capable of receiving UHF 

47 signals. As is shown in the petition of Monona Broadcasting Co., 
referred to above, the UHF Madison stations, while sustaining substantial 
operating losses during their initial period of operation, have now reached 
the point of profitable or close to profitable operation, A measure of 
stability in the television industry has been achieved in the Madison mar¬ 
ket. This stability, as well as the investment of the three UHF stations 


6/ The Commission has since de-intermixed Monroe by assigning an 
additional VHF channel there. 

j 

i 

7/ Mileage separation requirements do not permit the allocation of 
Channel 3 to Rockford proper. 
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and of the public in UHF receiving equipment, is threatened by the pro¬ 
spective establishment of a VHF station in Madison. Based on UHF ex¬ 
perience in other areas of the country, it is extremely doubtful that either 
of the UHF commercial stations in Madison can survive VHF competition. 
The establishment of a VHF station will also tend to discourage the fur¬ 
ther sale of converters and all-channel receivers with the result that the 
potential audience of the educational station will be reduced. 

7. The instant proposal would achieve de-intermixture in both the 
Rockford-Beloit area and the Madison area. Madison, which is already 
a UHF-only area, would remain UHF-only, thus guaranteeing a compe¬ 
titive television service and the fullest possible usefulness of the educa- 
* 

* 

tional UHF station. Rockford-Beloit, on the other hand, would become 
a VHF-only area. It is almost certain to become so in any event but the 
adoption of-petitioner's proposal would insure that the area would have 
two local television services rather than one. Thus, unlike the de- 

inter mixture proposals which the Commission has heretofore re¬ 
jected, the instant proposal will result in the de-intermixture of two 

important areas rather than one. In addition, there will be no waste of 
% 

a VHF channel. Specifically, this proposal is superior to that of Monona 
*. 

Broadcasting Company in that it de-intermixes Rockford-Beloit as well 
as Madison and, equally with the Monona proposal, it guarantees a con¬ 
tinued maximum audience for the educational UHF station in Madison. 

It*is Now Generally Recognized That Intermix- 
. ture was a Mistake _ 

81 Recent developments have made the Commission and the in¬ 
dustry well aware of the adverse effect of intermixture upon UHF growth. 
The problems of intermixture were stressed repeatedly in testimony be¬ 
fore the Potter Committee. The special and unusual problems facing the 
UHF broadcaster are now so well known that extensive discussion is not 
here required. The following excerpts from the testimony before the 
Potter Committee are sufficient indication of the threat which inter¬ 
mixture poses to the development of a truly competitive nationwide tele¬ 
vision service which, of course, is dependent upon the success of UHF: 
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At the other end, where there are two or\ more local VHF sta- 

i 

tions or signals from outside stations serving the same community, 
and especially where these VHF stations are bringing in popular 
network programs, the incentive to convert or to buy UHF equip¬ 
ment, which is higher priced, is substantially weakened. And, 
where UHF-set circulation is low, obviously advertisers and net¬ 
works are reluctant to place their programs on the UHF station. 

i 

And so, to the extent that these factors apply to individual cases, 
the circle is complete ... 

Chairman Rosel H. Hyde 

i 

Hearings on S. 3095, p. 148 

With the benefit of hindsight, I am now convinced that the ap¬ 
proval of intermixture was a basic mistake. It has enabled VHF to 
smother UHF ... 

Commissioner Frieda B. Hennock 
Hearings on S. 3095^ p. 188 

As I have already indicated, it is our belief that many of the 

i 

basic difficulties which now confront UHF broadcasters arise from 
intermixture — the term which we use to describe the assignment 

of both UHF and VHF channels to the same communities. We are 

! 

persuaded that the events since the lifting of the freeze confirm the 
correctness of our view, expressed in 1950-52 > that the UHF portion 
of the spectrum should not be used in such a way as to require it to 
compete with the VHF portion of the spectrum in the same markets . 
All the present facts relating to the experience of UHF stations seem 
to establish that UHF stations can do well if th6y are not forced to 

come into a market, or survive in a market, where they must com- 

| 

pete with multiple VHF services. Hindsight, quite clearly, has con¬ 
firmed the wisdom of non-intermixture. 

Dr. Frank Stanton, president 
Columbia Broadcasting System 
Hearings on S. 3095^ p. 977 
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The reason the ultra high frequency stations are in trouble 
today, in my estimation, is because of the fact that the Commis¬ 
sion has not taken economics into consideration in their allocation 
scheme, and when they intermix VHF stations and UHF stations, 
it is obvious which one is going to come out on top. 

Dr. Allen B. DuMont, President 
Allen B. DuMont Laboratories, Inc. 
Hearings on S. 3095, p. 232 

50 * ... in those areas where the public can receive at least 2 VHF 

* stations, there is essentially no incentive to convert their receivers 
for UHF reception ... 

It has been established that relatively few UHF stations are 
! being built where VHF competition is strong. 

% It has further been established that in areas where VHF recep¬ 
tion is available, receiver conversion is low. 

v Dr. Thomas T. Goldsmith, Vice-Pres. 

Allen B. DuMont Laboratories, Inc. 
Hearings on S. 3095, p. 244 

.... where VHF signals are available and offer network pro¬ 
gramming, there will be few conversions. Basically, then, it is 
the intermixture, and the inequality that exists between VHF and 
UHF which is at the bottom of the UHF problem. 

Melvin A. Gold berg on behalf of the Ultra 

• High Frequency Industry Coordinating Com¬ 
mittee, Hearings on S. 3095, p. 530 

✓ 

9. Developments since the Potter hearing, particularly within the 

# • 

past few wpeks, show that universal agreement on the desirability and 
need of selective de-intermixture is fast approaching. At the time of the 
Potter hearings, at least three of the networks and the two UHF associa¬ 
tions w^re in agreement that selective de-intermixture should be considered 
as a solution. Since then, the Chairman of the Senate Interstate and Fore- 
' ign Commerce Committee and other committee members have also ex- 
pressed themselves in favor of selective deintermixture. Three 

t 
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Commissioners, two by their dissents in the Hartford and other cases and 

51 the Chairman in his confirmation testimony before the Senate Inter¬ 
state and Foreign Commerce Committee, have indicated their approval of 
such a program, at least under certain circumstances. More recently, 
Storer Broadcasting Corporation has added its support. The only oppo¬ 
sition has come from VHF applicants who have expended time, effort and 

money in hearings. This opposition is not to be condemned merely be- 

i 

cause it is the opposition of self-interest, but it should not cause the Com¬ 
mission to lose sight of its statutory obligation to administer the Com¬ 
munications Act so as to protect public, not private, Interests. The in¬ 
vestment of VHF applicants in hearing costs is in no wise comparable to 
the tens of millions of dollars of conversion costs already lost by the pub- 

j 

lie in intermixed markets where UHF has been tried and failed, nor the 
far greater sums that will be lost if inaction and procrastination are con¬ 
tinued (Cf. Senator Magnuson’s Press Release, March 20, 1954). 

10. The original decision in the Sixth Report to intermix UHF and 

VHF stations was made upon the basis of little or no evidence as to the 

8 / 

economic compatability of the two services.- At that time, the Com¬ 
mission was not in position to do otherwise than to proceed on the basis 

52 of the best information then available. That lack of information pro¬ 
duced error then is no excuse for refusing to look at tacts now. The prob¬ 
lems of intermixture, which have long been apparent and which were so 
sharply pointed out in the Potter hearings, must be faced. Inaction will 
indeed produce a solution of a sort. That solution will also be de-inter- 
mixture — de-intermixture through the demise of the majority of UHF 
stations — leaving a non-competitive television service which will sup¬ 
port at most three and possibly only two national networks. The real 
question before the Commission is not whether we shall have de-inter¬ 
mixture — that is inevitable — the question is whether it will be 

i 

—■ ■ ' — 

8/ This decision was based in large part upon the necessity of using 
UHF to achieve a nationwide competitive television service and upon the 
hope that intermixture would impose only a temporary and not necessar¬ 
ily fatal burden upon the UHF broadcaster. The Commission also relied 
upon assurances by manufacturers concerning the manufacture of aU- 
channel receivers and the quality and cost of UHF equipment which have 
not been fulfilled. 



accomplished with much or little dislocation of existing services and 
whether the resulting allocation will provide a minimum or maximum 
of competitive television service. The Commission should at least ex¬ 
plore the feasibility of the latter alternative. 

11. In the past, the Commission has not hesitated to make changes 
in allocations which, in its judgment, the public interest required even 
though those changes involved substantial modification or even cancella¬ 
tion of existing authorizations. For example, in the AM field, the Fed¬ 
eral Radio Commission in the Nelson Bros , case, 289 U. S. 266, granted 
a change in facilities to a station in Gary, Indiana, which required the 
deletion of two stations in Chicago, Illinois. The present Commission, 

in the WHDH-KOA case, reduced KOA, Denver from Class I-A 
to Class I-B status. In FM, a change in allocations made at the close 
of the war required a major change in the frequency of approximately 40 
stations. In 1948, the Commission dropped Channel 1 from the televi¬ 
sion band and deleted a station which had already been authorized on that 
channel. In 1952, in some cases over strong objection, the Commission 
shifted the channel assignments of 30 of the 108 pre-freeze television sta¬ 
tions at a’very substantial cost to station owners and deleted a number of 
VHF channels from cities where hearings had already been held on com¬ 
peting applications. Even more recently, the Commission changed the 
color television standards when the economic facts indicated that it had 
erred in adopting the non-compatible CBS system. 

The Instant Proposal Meets the Rules 

12. De-intermixture can be achieved in Rockford-Beloit and Madi¬ 
son quite simply and in full compliance with all the mileage separation 
and other'requirements of the Commission’s Rules. See Appendix A 
attached hereto. (If the Commission should prefer to achieve de-inter¬ 
mixture in Rockford-Beloit by making it an all -UHF area rather than by 
adding a VHF channel, that, also, can be accomplished in full compli¬ 
ance with the Rules. A simple method for achieving this result is also 

* ♦ 

shown in Appendix A.) Unlike some de-intermixture proposals, which 
would require the deletion of existing VHF services, the plan which 
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petitioner urges would not require the deletion of any existing VHF serv¬ 
ice and will result in no injury to the public. Every television receiver 
owner in Rockford-Beloit and in Madison will continue to receive as many 
signals as they now receive. In addition, the VHF-only receiver owners 
in Rockford-Beloit and the surrounding area will receive an additional 

service. Considerable potential loss to the public would be avoided by 

9/ i 

this plan- since the UHF receiver owners in the Madison area would 

be certain that they could continue to receive all the signals which they 
now receive. 

Effect upon the Channel 3 Applicants and Others 
13. The re-allocation here proposed would result in injury only 

i 

to the applicants for Channel 3 in Madison who have Substantially com¬ 
pleted a comparative hearing for a construction permit on that channel. 

i 

Petitioner does not overlook the time, effort, and money expended by 
the Channel 3 applicants in reliance upon the allocations made in the 
Sixth Report. Petitioner and the Madison UHF stations also relied upon 

i 

the conclusion reached in that report that intermixture would be econ¬ 
omically feasible and they, too, have expended time,! effort, and money. 

It is submitted, however, that this petition presents considerations 
of public interest which are compelling and outweigh considerations of 
private equities on either side. Intermixture in Madison and Rockford- 
Beloit threatens to destroy the value of an investment by the public in 
UHF receivi ng equipment many times that which has been expended by 
the Channel 3 applicants and by the UHF stations, as well as to deny 
both Madison and Rockford-Beloit the less tangible but no less real bene¬ 
fits of adequate competitive television over the years] If the successful 
Channel 3 applicant in Madison is required to accept a UHF assignment, 
its injury will not be so great as might first appear. jTrue, it will not 

obtain the impregnable competitive position of a VHF station in an inter- 

| 

mixed market, but it will enter that market on an equal basis with 

j 

9/ There are approximately 103,000 receivers in the Madison area 
equipped to receive UHF ( Broadcasting , March 14, 1955). 
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existing UHF stations and will find a market in which UHF has already 
been pioneered and UHF circulation is already established. A fair and 
equal chance in a competitive market is all that any business enterprise 
has any right to expect. The fact that the successful Channel 3 applicant 
must be’denied its hoped for competitive advantage should not deter the 

# 

Commission from effecting a re-allocation which is essential to healthy, 
competitive television in the Rockford-Beloit and Madison areas. 

Request for Show Cause Order 

14. To implement the rule making here proposed, the Commission 
* 56 is requested to issue an order to Winnebago Television Corpora¬ 

tion, the licensee of WTVO, to show cause why its authorization should 
not be changed to specify operation on Channel 3 at Beloit, Wisconsin in 
lieu of Channel 39 at Rockford, Illinois. The issuance of show cause 
orders in connection with re-allocation has been the customary proce¬ 
dure' followed by the Commission in television matters. Thus, when 
the televisions bands were re-allocated following World War n, the 
pre-war television stations were awarded permits on the new channels.—^ 
Again,' when the extensive reallocation of frequencies was necessitated in 
the 1948-1952 freeze, the 30 stations whose frequencies had to be changed 
were issued show cause orders. The reallocation here proposed is no 
different. In both of the previous reallocations, changes in channel as¬ 
signments were necessary to insure maximum utilization of the spectrum. 
The same situation obtains here, for it is now obvious that UHF channels 
in VHF communities will go unused if intermixture is retained. The only 
way to insure their use is to reallocate as here proposed. 

Conclusion 

' 15. During its 23 months of operation, WTVO has operated at a 
loss. Its owners did not expect an easy time but they had hopes that, 

57 by pioneering the area and by rendering a good program service, the 
station, after a reasonable time, would gain sufficient acceptance by the 


10 / The same procedure was followed in the FM reallocation. 


i 


community it serves and by local and national advertisers to be certain 
of a secure future. Responsible government and industry authorities, 
on whose experience and knowledge reliance could reasonably be placed, 

i 

presented UHF as comparable, and in some respects, even superior to 
VHF. WTVO has found, however, that even with popular network pro- 
grams, supplemented by good film and local programming, it is unable 
to achieve sufficient public and advertiser acceptance to survive VHF 
competition in a relatively small market such as Rockford-Beloit. Its 
only sound hope lies in de-intermixture. Because of the substantial num¬ 
ber of existing VHF-only receivers in the area surrounding Rockford- 

j 

Beloit, it hesitates to ask that that area be made an all UHF market. 

i 

The alternative is to add another VHF channel and that can be done in 
full compliance with the Commission’s mileage separations by deleting 
Channel 3 from Madison, Wisconsin, replacing it with WTVO’s UHF 
channel and assigning Channel 3 to WTVO at Beloit. Of equal importance 
is that this proposal will also result in de-intermixture of Madison, there¬ 
by assuring that community of at least two and probably three healthy tele¬ 
vision stations competing on an equal footing whereas, otherwise, it faces 
the prospect of an unequal struggle between VHF and UHF stations. 

For the foregoing reasons, it is respectfully requested that the 
Commission issue a notice of proposed rule making looking toward 
an amendment of Section 3. 606 to effect the following changes in the Table 
of Assignments: 


City 

Rockford, Illinois 
Beloit, Wisconsin 
Madison, Wisconsin 
Fond du Lac, Wisconsin 


Present 
13, 39, 45* 


3, 21*, 27, 33 


Proposed 
13j 45* 

3, 57 

21+, 27, 33, 39 


I 

and, concurrently therewith, issue an order directing Winnebago Tele¬ 
vision Corporation (WTVO) to show cause why its outstanding authoriza¬ 
tion should not be modified to specify operation on Channel 3 at Beloit, 
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Wisconsin in lieu of operation on Channel 39 at Rockford, Illinois. 

Respectfully submitted, 

WINNEBAGO TELEVISION CORPORATION 



By 

James A. McKenna, Jr. 


By 

DavidS. Stevens 

• 

March 29, 1955 

i 

McKenna & Wilkinson 

1735 DeSales Street, N.W. 
Washington 6, D. C. 


Its Attorneys 
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60 . ENGINEERING STATEMENT CONCERNING TELEVISION 

CHANNEL REALLOCATION WTVO ROCKFORD, ILLINOIS 

This statement, written on behalf of Winnebago Television Corpora¬ 
tion, licensee of WTVO, Rockford, Illinois, proposes a reallocation of 
television channels to accomplish de-intermixture of VHF and UHF facil¬ 
ities in Rockford, Illinois and Madison, Wisconsin. 

The following plan of reallocation is proposed: 


City 

Rockford 
Beloit, Wis. 
Madison, Wis. 
Fondulac, Wis. 


Present 
13, 39, 45* 

57 

3, 21*, 27, 33 
54 


Proposed 
13, 45* 

3, 57 

21*, 27, 33, 39 
68 


The proposed plan meets the separation requirements of Section 
3. 610 of the Commission’s Rules and Regulations. 

Center to center of the cities, Beloit, Wisconsin is 16 miles from 
Rockford. On channel 3 with 100 kilowatts ERP at 500 feet above average 
terrain, or 20 kilowatts ERP at 1,000 feet, the principal city field inten¬ 
sity of 74 dbu lies 20 miles from the transmitter. This insures primary 


r 



31 

metropolitan service to the city of Rockford from Beloit. 

| 

This statement has been written by Walter F. Kean, and all calcu¬ 
lations upbn which it is based were done by him or under his direction. 

i 

His qualifications as a Consulting Radio Engineer have been presented 

j 

to the Commission on numerous occasions, were accepted and are a mat¬ 
ter of record. 

61 ADDENDUM 

An alternative proposal which would accomplish de-intermixture 
in the Rockford area by moving channel 13 to the Chicago VHF area is: 
City Present Proposed 

Rockford 13, 39, 45* 39, 45*, 51 

i 

Aurora ^ 

or Elgin) Add 13 


62 State of Illinois n 

/ cc 

County of Cook ) 

Walter F. Kean, owner of the firm bearing his name, located at 
One Riverside Road, Riverside, Illinois, being first duly sworn upon 
his oath, deposes and says that he has been retained by Winnebago Tele¬ 
vision Corporation, licensee of WTVO, Rockford, Illinois to prepare 
the foregoing statement; That the facts stated therein are true of his own 
knowledge except those stated to be on information or belief, and that he 
believes them to be true. 

/S/ Walter F. Kean, Affiant 

| 

Subscribed and sworn to before me this 24th day of March, 1955 

/S/ Charles T. Waite, Notary Public 
My commission expires July 19, 1956. 


63 (CERTIFICATE OF SERVICE) 



* 


* 





64 NOTICE OF PROPOSED RULE MAKING AND 

ORDERS TO SHOW CAUSE 

1. Notice is hereby given that the Commission has received pro- 
* posals for rule making in the above-entitled matter. 

2. The Commission has before it for consideration the request 
of a UHF broadcaster in Madison, Wisconsin, for rule making to re¬ 
move the intermixture of commercial VHF and UHF assignments from 
Madison. Four television channels are assigned to Madison—VHF 
Channel 3 and UHF Channel 21, 27 and 33—with Channel 21 reserved 
for non-commercial educational use. Monona Broadcasting Company 
operates UHF television station WKOW-TV on Channel 27; Station WMTV 
operates on Channel 33; and non-commercial educational station WHA-TV 
operates on Channel 21. Two applications have been filed for the sole 
VHF channel in Madison, Channel 3, by Radio Wisconsin Incorporated 
and Badger Television Company; and these mutually exclusive applications 
are involved in a comparative hearing. The record in the Channel 3 pro¬ 
ceeding was closed on December 22, 1953, and an Initial Decision was 
issued on August 3, 1954. 

3. On August 30, 1954, Monona Broadcasting Company filed a 
petition requesting rule making to amend the Table of Assignments by 
shifting the educational reservation in Madison from UHF Channel 21 
to VHF Channel 3 in order to achieve de-intermixture. Monona requested 
that educational station WHA-TV be directed to show cause why it should 
not shift its operation from Channel 21 to Channel 3. Oppositions to the 
above petition were filed by the two applicants for VHF Channel 3, Radio 
Wisconsin Incorporated and Badger Television Company, Inc. On Novem¬ 
ber 1, 1954, the Commission issued a Memorandum Opinion and Order 
(FCC 54-1355) denying petitioner’s request for rule making. 

4. On February 16, 1955, Monona Broadcasting Company filed a 
petition resubmitting its request for rule making to achieve de-intermix¬ 
ture in Madison. Oppositions to Monona’s new petition have been filed 
by both Radio Wisconsin and Badger. 



33 


i 
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5. On March 30, 1955, Winnebago Television Corporation, permit¬ 
tee of UHF Station WTVO operating on Channel 39 in Rockford, Illinois, 

l 

filed a petition requesting rule making to amend the X^ble of Assignments 
so as to assign Channel 3 to Beloit, Wisconsin, by deleting this assign¬ 
ment from Madison, Wisconsin, in order to achieve de-intermixture of 

| 

VHF and UHF assignments in the Rockford-Beloit and Madison areas as 
follows: 


Channel No. 


City 

Delete 

Add 

Madison, Wisconsin 

3 

39 

Beloit, Wisconsin 

j 

3 

Rockford, Illinois 

39 


Fond du Lac, Wisconsin 

54 

68 


Petitioner further requests that the Commission order it to Show Cause 
why its outstanding authorization for Station WTVO should not be modi- 
fied to specify operation on Channel 3 at Beloit instead of on Channel 39 
at Rockford, Petitioner further suggests that the Rockford area may be 
de-intermixed by making it an all-UHF area by removing Channel 13 
from Rockford, as follows: 


« 


City Channel No. 

Delete Add 

Rockford, Illinois 13 \ 51 

i 

i 

Aurora or Elgin, Illinois — 13 


6. Since the Winnebago petition would delete Channel 3 from Madi¬ 
son, it conflicts with the foregoing request of Monona Broadcast ing Com¬ 
pany. It should therefore be considered in this proceeding. 

7. Upon reconsideration of our prior action op the basis of the new 
petition submitted by Monona Broadcasting Company and the Oppositions 
thereto and the petition of Winnebago Television Corporation, we have 
concluded that the public interest, convenience and necessity would be 
served by the institution of rule making in order that we may afford all 
interested parties the opportunity of presenting their views to the Com¬ 
mission and that the Commission may have the benefit of such views prior 

i 

i 

i 









* • 


34 


66 to taking further action. We have therefore decided to institute 

a rule making proceeding in this matter inviting all interested parties 
to submit their comments on petitioners’ proposals. 

6. The Commission desired that the comments filed in this pro¬ 
ceeding direct their attention and submit data, among other things, to the 
following matters: 

(a) The Grade A and Grade B contours of the stations present- 

* ♦ ly operating in Madison as well as the proposed Grade A and Grade 

B contours of the VHF applicants for Channel 3. 

(b) The estimated number of families in Madison and the sur¬ 
rounding area residing within the service ranges of both operating 
and potential television stations in Madison. The information 
should specify the estimated number of families residing within 
the Grade A and Grade B contours of the stations and the estimated 
number of families beyond the Grade B contours but capable of re¬ 
ceiving a satisfactory signal. (The basis for indicating service 
beyond the Grade B contour should be specified). 

(c) The estimated total number of television receivers in 
Madison and the surrounding area, including the percentage of sets 
capable of receiving UHF transmissions. This information should 
specify the number of sets within the Grade A and Grade B contours 
of the stations, and the number of sets beyond the Grade B contour 
that receive satisfactory transmissions from Madison. 

(d) Insofar as data may be available, the estimated percen¬ 
tage of time that set owners within the Grade A and Grade B serv¬ 
ice area of Madison stations view VHF or UHF stations located out¬ 
side Madison, and the quality of the signal received. Information 
should also be submitted indicating the number and signal quality 
of any outside VHF or UHF services that may be expected to be 
received in Madison and the surrounding area in accordance with 
the present Assignment Table. 

(e) Data indicating whether, and to what extent, any areas and 
populations surrounding Madison would lose potential commercial 
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television service in the event Channel 3 is reserved for education 

i 

in Madison or is deleted from that community. Information should 
also be submitted indicating what other services are received in 
such areas, and to what extent other services may be expected to 
be received under the present Assignment Table. 

j . 

(f) Information indicating whether Channel 3 can be used in 

• i 

I 

another community in accordance with the Confimission’s Rules 

i 

and Regulations if it is deleted from Madison. | 

(g) Information with respect to television network relations 

j 

in Madison including complete information as to present and pro¬ 
posed network affiliations; the extent of network programs current¬ 
ly received in Madison on a regular basis; the terms of existing 
network contracts, including cancellation provisions; the prospects 

i 

of UHF stations for continued network affiliation after authorization 

i 

i 

of a VHF station; prospective network affiliations in the event three 

_ i 

commercial UHF and no commercial VHF stations are authorized 

i 

in Madison; the availability of program material and advertiser 

support for UHF stations in Madison in the absence of network 

j 

programs; and information indicating the impact on future sales 

of UHF-equipped receivers and UHF conversions in the event the 

j 

UHF stations curtail transmission of network programs. 

(h) Similar data and information with respect to the foregoing 
matters should also be submitted in light of the proposal of Winne¬ 
bago Television Corporation to shift Channel 3 from Madison to 
Beloit or to shift Channel 13 from Rockford to Aurora or Elgin. 

j 

8. Authority for the issuance of this Notice is contained in Sec¬ 
tions 4 (i), 301, 303 (c), (d), (f), and (r), 307 (b) and 316 of the Com¬ 
munications Act of 1934, as amended. 

9. As noted above, the request of Monona Broadcasting Company 

i 

would shift the existing authorization of educational Station WHA-TV 
now operating on Channel 21 in Madison to VHF Chahnel 3. Accordingly, 
Station WHA-TV IS ORDERED TO SHOW CAUSE in this proceeding why 
its outstanding authorization should not be modified to specify operation 

i 

| 

i 



on Channel 3 in place of Channel 21. The Reply to the Order to Show 
Cause should be filed in this proceeding by the same date for the sub¬ 
mission of written comments herein. Winnebago Television Corporation 
IS ALSO ORDERED TO SHOW CAUSE in this proceeding why its outstand¬ 
ing authorization for Station WTVO should not be modified to specify op¬ 
eration on Channel 3 in Beloit, Wisconsin, in place of Channel 39 at 
Rockford, Illinois. 

10. All interested parties desiring to submit their comments with 
respect to petitioners' proposals, both in support and in opposition, may 
file with the Commission on or before May 2, 1955, written statements 
or briefs setting forth their comments. Comments or briefs in reply to 

such original comments as may be filed should be submitted to the 
Commission within 10 days from the last day for filing original comments. 
No additional comments may be filed unless (1) specifically requested by 
the Commission, or (2) good cause for the filing of such additional com¬ 
ments is established. In accordance with Section 1. 764 of the Rules, 
an original and 14 copies of all statements, briefs or comments should 
be submitted. 

11. The Commission believes that subsequent to the filing of 
written comments in this proceeding, an oral argument before the Com¬ 
mission en banc would assist the Commission in reaching its final de¬ 
termination. Accordingly, the Commission will specify in a subsequent 
Notice the time and place for such oral argument and the particular mat¬ 
ters to which the oral argument will be directed. 

FEDERAL COMMUNICATIONS COM¬ 
MISSION 

Mary Jane Morris 
Secretary 

Adopted: March 30, 1955 
Released: March 31, 1955 

♦See attached dissenting statement of Commissioner Hennock. 
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DISSENTING OPINION OF COMMISSIONER HENNOCK 
I dissent for the reasons stated in my dissent to the rule making 
proceeding instituted by the Commission today looking toward deinter¬ 
mixture in Peoria, Illinois. 


70 [Rec T d Apr 27, 1955, FCC Mail & Files] 


Law Offices 
McKenna & Wilkinson 

1735 DeSales St., N.W. 
Washington 6, D. C. 

April 26, 1955 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

; 

Dear Miss Morris: 

i 

On behalf of Winnebago Television Corporation, permittee of UHF 

i 

television station WTVO, Rockford, Illinois, I hand you herewith 15 copies 
of "Petition to Issue Amended Notice of Proposed Rale Making and Order 
to Show Cause." 

i 

Very truly yours, 


Enclosures 


James A. McKenna, Jr. 

j 


i 


71 [Rec'd Apr 27, 1955, FCC Mail & Files] 

PETITION TO ISSUE AMENDED NOTICE OF PROPOSED 
RULE MAKING AND ORDER TO SHOW CAUSE 

I 

Comes now Winnebago Television Corporation, permittee of UHF 
television station WTVO, Rockford, Illinois, and moves the Federal 
Communications Commission to issue an amended notice of proposed 
rule making and order to show cause in the above-entitled proceeding. 
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1. On March 31, 1955, pursuant to petition of Monona Broadcasting 
Company (WKOW-TV), Madison, Wisconsin and Winnebago Television 
Corporation (WTVO), Rockford, Illinois, the Commission issued a notice 
of rule making and orders to show cause looking toward de-intermixture of 
the Madison, Wisconsin and Rockford, Illinois areas. Monona’s plan was 
limited to de-intermixing Madison by changing Channel 3 from commercial 
to non-commercial use. Winnebago’s plan was to de-intermix both the 
Madison and Rockford areas by either of the following plans: First, to 
delete Channel 3 from Madison and assign it to Beloit, Wisconsin where 
it would be used by Winnebago to make the Rockford-Beloit area all VHF. 
Second, to delete Channel 13 from Rockford, assigning it instead to 
Aurora or Elgin, Illinois and adding another UHF channel to Rockford so 
that it would be an all UHF city. The channel changes involved in the al- 


72 ternative Winnebago plans were as follows: 

Plan I 

Channel No . 

City Delete Add 

Madison, Wisconsin 3 39 

Beloit, Wisconsin — 3 

Rockford, Illinois 39 

Fond du Lac, Wisconsin 54 68 

9 

Plan n 

Channel No . 

City Delete Add 

Rockford, Illinois 13 51 

Aurora or Elgin, Illinois — 13 


2. As shown by the attached affidavit a further engineering study 
has been made of the mileage separation requirements regarding the 
use of Channel 3 in Beloit (Plan I) and it has been found that the Beloit 
reference point fails by 1. 5 miles to meet the requirements of Section 

3. 610 of the rules governing television broadcast stations and, fur¬ 
ther, that the requirements of this section would be met if Channel 3 
were assigned to Orangeville, Illinois. The assignment of Channel 3 to 

1 / The initial calculation showing that the Beloit reference point complied 
with the mileage separations was made on a different map, which proved 





39 
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Orangeville will also provide Grade B (or better) television service to a 
greater area not presently receiving such service than would its assign¬ 
ment to Beloit. It has also been determined that a site can be selected 

i 

73 which will provide city service to Rockford and Orangeville, thus 

making the Rockford area all VHF in the same manner as Winnebago’s 
initial proposal. I 

3. As pointed out in Winnebago's petition of March 29, 1955, mile- 

i 

age separation requirements do not permit the allocation of Channel 3 

i 

to Rockford proper. The site which Winnebago will select for its modi¬ 
fied proposal will be approximately the same distance from Rockford as 

i 

the site which Winnebago would use if Channel 3 were assignable to Beloit. 
Assignment of Channel 3 to Orangeville (population 460, 1950 U. S. Census) 
will be in accord with similar Commission actions assigning VHF chan¬ 
nels to Irwin, Pennsylvania to provide an additional service to Pittsburgh, 
Whitefish Bay, Wisconsin to provide an additional service to Milwaukee, 
and Warner-Robbins, Georgia to provide additional service to Macon, 

i 

etc. In ordering those assignments, the Commission made clear that 
the purpose was compliance with the engineering requirements of chan¬ 
nel separations and not the allocation of a station to the small community 
in preference to the large community. On the contrary, it was expressly 
recognized that the allocation was being made to provide an additional 
service to the larger city. 

i 

4. It is also to be noted that, to effectuate petitioner's Plan n, it 

; 

would be necessary for Greater Rockford Television, Inc. (WREX-TV), 
Channel 13, Rockford, Illinois, to change from Channel 13 to Channel 51. 
The issuance of an amended notice would also afford the opportunity to 

74 give WREX-TV express notice of a show cause proceeding. Of the two 

i 

Plans, petitioner believes that Plan I is to be preferred. 

5. The amendment to the notice of proposed rule making and order 
to show cause here requested will not result in delay, since it will not 
modify, except in minor respects, the information asked for by the Com¬ 
mission in its notice of proposed rule making. Further, a joint petition 
requesting an extension to June 1, 1955 of the time within which to file 
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comments in this proceeding has already been filed by the Madison UHF 
stations. 

WHEREFORE, it is respectfully requested that the Commission 
issue an amended order of proposed rule making looking toward an 
amendment of Section 3. 606 to effect the following changes in the Table 
of Assignments: 

Present Channel Proposed Channel 
City _ Assignments Assignments 


Rockford, Illinois 
Orangeville, Illinois 
Madison, Wisconsin 
Fond du Lac, Wisconsin 


13, 39, 45* 

3, 21*, 27, 33 
54 


13, 45* 

3 

21*, 27, 33, 39 
68 


and, concurrently therewith, issue an amended order directing Winne¬ 
bago Television Corporation (WTVO) to show cause why its outstanding- 
ing authorization should not be modified to specify operation on Channel 
3 at Orangeville, Illinois, in lieu of operation on Channel 39 at Rockford, 
Illinois, and to issue such further order with respect to Greater Rockford 
Television, Inc. (WREX-TV) as the Commission considers appropriate. 

75 Respectfully submitted, 


WINNEBAGO TELEVISION CORP. 


By James A. McKenna, Jr. 

McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 

Its Attorneys 


# 


April 26, 1955 
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AFFIDAVIT 


76 CITY OF WASHINGTON x 

/ CG 

DISTRICT OF COLUMBIA) 

Willis C. Beecher, having been duly sworn, deposes and says: 

1. That he is a qualified engineer engaged in consulting engineer¬ 
ing in the city of Washington, District of Columbia; that he has been grant¬ 
ed registration to practice as a Professional Engineer in the District of 
Columbia; that he is a member of the firm of Kear and Kennedy, and that 

i 

his qualifications are a matter of record with the Federal Communications 

i 

Commission. 

2. That the firm of Kear and Kennedy has been retained by Winne¬ 
bago Television Corporation, permittee of UHF Station WTVO, Rockford, 
Illinois, for the performance of certain engineering duties in connection 

i 

with the Federal Communications Commission's Notice of Proposed Rule 
Making and Orders to Show Cause (FCC Docket Number 11335). 

3. That he has made a study of the mileage separation require¬ 
ments with regard to the use of Channel 3 in Beloit, Wisconsin, and has 
found that the Beloit reference point fails by 1. 5 miles to meet the re- 

i 

I 

quirements of Section 3. 610 of the Rules Governing Television Broad- 
c ast Stations, and further, that the requirements of this section would be 
met if Channel 3 were assigned to Orangeville, Illinois. The assignment 
of Channel 3 to Orangeville will also provide Grade B (or better) televi¬ 
sion service to a greater area not presently receiving such service than 
would the assignment of Channel 3 to Beloit. Stations in Chicago, Mil- 

I 

77 waukee, Madison, and Rockford already provide service to the 
area around Beloit. It has been determined that a site can be selected 
to provide city service to both Rockford and Orangeville. 

4. It is therefore proposed to make the following changes in the 

i 

Table of Assignments, Paragraph 3. 606, of the Rules Governing Tele¬ 
vision Broadcast Stations: 
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City 


Rockford, Illinois 
Orangeville, Illinois 
Madison, Wisconsin 
Fond du Lac, Wisconsin 


Present Channel 
Assignments 

13, 39, 45* 

3, 21*, 27, 33 
54 


Proposed Channel 
Assignments 

13, 45* 

3 

21*, 27, 33, 39 
68 


5. That the foregoing statements are true and correct of his own 
knowledge except such statements as are on information and belief, and 
as to such statements, he believes them to be true. 

/S/ WILLIS C. BEECHER 

Subscribed and sworn to before me this 26th day of April 1955. 

/S/ ETHRA WHITE, Notary Public, 

D.C. 

My commission expires Feb. 15, 1956. 


78 (CERTIFICATE OF SERVICE) 

******* 


[ Rec’d May 17, 1955, FCC Off. of Secretary] 

EXCERPT FROM RADIO WISCONSIN'S COMMENTS IN 
OPPOSITION TO THE PROPOSED AMENDMENT OF RULE 
3. 606 AFFECTING TELEVISION CHANNEL ASSIGNMENTS 
AT MADISON, WISCONSIN 

446 HI. "Selective De-Intermixture" Is An Unsound And Ineffective Policy 
And An Arbitrary And UnReasonable Departure From Established Allo ¬ 
cations Principles And Procedures 

16. Intermixture of VHF and UHF channels (co-ordinating and 
complementing each other) is among the most fundamental of allocations 
principles and lies at the very "heart of our nation-wide Assignment 
Table" (6th R. & O., Pars. 19-25, 63-66, 67, 194-200; Radio Wisconsin 
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Inc ., 8 RR 464, 467). Basic changes in this principle (and any de-inter- 
mixture) which must fundamentally revise the entire: structure of tele- 

i 

vision should come only, if at all, after a thorough nation-wide study 
and investigation. They cannot reasonably and effectively be treated 
in vacuo in an isolated city or limited area, wholly apart from over-all 
consideration of the entire problem of VHF-UHF interrelationships, nor 
independent of the complex of assignments, stations,; services, needs and 

i 

requirements of the country as a whole, as well as of each city, region 
and state. This is clearly demonstrated by the above discussion of the 
intermixture situation in Madison with its overlapping stations and serv¬ 
ice (Pars. 12-14, above), as it is by the accelerating pace of petitions 
before the Commission proposing de-intermixture in many other cities 

i 

and areas, 

! 

17. The Commission hitherto has stressed the need for, and in¬ 
variably formulated TV allocations principles on the overall, nation-wide 
basis (6th R. & O., Pars. 14, 17, 25, 194). Its recognition of an "acknowl¬ 
edged chain reaction" to other communities from an assignment decision 
in one community has heretofore meant that television allocations "cannot 

i 

adequately be decided on a piecemeal basis” ( Daily News TV Co ., 7 RR 
839, 842). Yet "selective de-inter mixture" is just such a piecemeal and 
447 patchwork approach; it must inevitably open a "Pandora’s Box" of 

chain reactions keeping television in the flux of uncertainty for years to 
come. Worse, it is experimental tinkering with our television system 
in a few cities and markets, and on an artificial and unrealistic basis. 
Without having before it the over-all evaluation of television service and 
the many, complicated factors making up VHF-UHF interrelations, the 

i 

Commission cannot show with any reasonable certainty, or even expecta¬ 
tion, that its action de-intermixing any one or a few communities will 
have appreciable effect, or any effect whatever, upon this "UHF prob¬ 
lem” elsewhere and in general. It could do no more than proceed upon 
what has been termed 

"Generalities unrelated to the living problems pf radio communi¬ 
cations [which] of course cannot justify exercises of power by 



the Commission. " NBC v. ILS., 319 U.S. 190, 219, 87 L. Ed. 

1344. 

18. If UHF with all of the aforementioned advantages it possesses 
in Madison proves despite anticipation unable to compete reasonably ef¬ 
fectively with VHF in that city, the sole proper remedy is the re-evalua¬ 
tion of the entire nation-wide Table of Assignments and all of its under¬ 
lying principles. These include such matters as station separations, 
heights and powers, directional antennas for allocations purposes, in¬ 
terference, use of the UHF channels, needs for TV service, etc. Funda¬ 
mental policy determinations on all of these matters, plus others such as 
station protection from competition, limited service areas, etc., would 
have to be made. Perhaps the compelling solution would be lower VHF 
heights and powers, or perhaps allocation of directionalized or lower 
power VHF in place of all UHF, or even elimination of the present allo¬ 
cations plan and substitution of a system of protected service contours 
in place of present minimum mileage requirements. Only-the total view 
could so determine. What is totally ineffective and meaningless is a 
resort to this deceptive panacea of "selective de-intermixture" which 
barely touches the periphery of the main problem and does no more than 
unjustly enrich a few UHF applicants (by giving them VHF) at the expense 
of the public interest and other parties’ established rights and equities. 

448 This is no more than seeking to doctor an organically sick patient 

by treating only one of his toes and that one (if the Madison analogy be 
carried through) being a completely sound and healthy toe. 






45 


f 


631 [Received, June 1, 1955, FCC] 

LAW OFFICES j 

Me KENNA & WILKINSON j 

i 

May 31, 1955 | 

Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Miss Morris: 

I 

On behalf of Winnebago Television Corporation, permittee of UHF 
television Station WTVO, Rockford, Illinois, I hand you herewith an 
original and 14 copies of Reply Comments and Brief fri Docket No. 11335. 

i 

Very truly yours, 

/s/ James A. McKenna, Jr. 


632 [Received, June 1, 1955, FCC] 


In the Matter of 

Amendment of Section 3. 606 ) 

Table of Assignments, Rules ) 

Governing Television ) 

Broadcast Stations ) 


Docket No. 11335 

i 


REPLY COMMENTS AND BRIEF OF WTVO (TV) 

IN SUPPORT OF THE PROPOSED DE -INTERMD5JTURE 
OF MADISON AND ROCKFORD 

i 

I. Preliminary Statement 


1. In its Sixth Report the Commission allocated Channels 13, 39, 
and 45* to Rockford, Illinois. Channel 39 has been assigned to Winne¬ 
bago Television Corporation, whose station (WTVO) has been providing 

i 

a television service to the Rockford area since April 29, 1953. Channel 

i 

13 has been assigned to Greater Rockford Television; Inc. (WREX-TV) 

i 

which commenced operation September 18, 1953. Np application has 
been filed for the educational channel (Channel 45*). j Likewise, in its 

Sixth Report the Commission allocated Channels 3, 21*, 27 and 33 to 

i 

Madison, Wisconsin. All three of the UHF channels are assigned to 
operating television stations: Channel 27 to Monona Broadcasting Co. 


i 
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(WKOW-TV), which commenced operation June 30, 1953; Channel 33 to 
Bartell Television Corp. (WMTV), which commenced operation July 8, 
1953; and Channel 21* to Wisconsin Radio Council (WHA_-TV), which 
commenced operation March 26, 1954. The VHF Channel (3) is the 
633 subject of a comparative hearing in which an Initial Decision was released 
August 3, 1954, proposing to grant the application of Badger Television 
Company, Inc., and to deny the application of Radio Wisconsin, Inc. A 
final decision is yet to be announced. 

2. On August 30, 1954, WKOW-TV filed a petition requesting rule 
making to amend the Table of Assignments by shifting the educational 
reservation in Madison from UHF Channel 21 to VHF Channel 3, in order 
to achieve de-intermixture in that area. The two Channel 3 applicants 
opposed the request. On November 1, 1954, the Commission issued a 
Memorandum Opinion and Order (FCC 54-1355) denying WKOW-TV f s 
request for rule making. On February 16, 1955, WKOW-TV filed a 
petition resubmitting its request. Oppositions thereto were again filed 
by the two Channel 3 applicants. 

3. On March 30, 1955, Winnebago Television Corporation (WTVO) 
filed a petition to amend the Table of Assignments so as to eliminate 
intermixture in both the Rockford and Madison areas. As subsequently 
amended, WTVO requested that Channel 3 be deleted from Madison, 
replacing it with Channel 39 (which would be available for the successful 
VHF Channel 3 applicant), and that Channel 3 be allocated to Orangeville, 
Illinois, for use by WTVO. Channel 3 at Orangeville would provide a 
city service to both Rockford and Beloit. —^ In this way, Madison would 
become an all-UHF market (with 4 UHF stations) and Rockford-Beloit 
would become an all-VHF market (with two competing VHF stations). 

It was further suggested by WTVO that, as an alternative, Rockford- 
Beloit could be de-intermixed by substituting Channel 51 for Channel 13 

1/ Beloit is part of the Rockford Trade Area, as defined by Hagstrom. 
The cities are approximately 15 miles apart and have many common 
interests. At least one radio station (WBEL, Beloit) has studios in 
both cities. 



in Rockford, and by moving Channel 13 to Aurora or Elgin, Illinois 
(a VHF area). 

4. In its petition, Station WTVO stated in part as follows: 

"As noted above, Madison, Wisconsin, now has three 
operating UHF stations, two commercial and one educational. 
The city is served only by UHF stations. As a result of the 
effort of the UHF stations, 98% of the receivers in the 
Madison area are capable of receiving UHF signals. As is 
shown in the petition of Monona Broadcasting Co., referred 
to above, the UHF Madison stations, while sustaining sub- 

i 

stantial operating losses during their initial period of op- 
perationy have now reached the point of profitable or close 
to profitable operation. A measure of stability in the tele- 

i 

vision industry has been achieved in the Madison market. 

j 

This stability, as well as the investment of the three UHF 
stations and of the public in UHF receiving equipment, is 
threatened by the prospective establishment of a VHF 
station in Madison. Based on UHF experience in Other 
areas of the country, it is extremely doubtful that either 
of the UHF commercial stations in Madison can survive 
VHF competition. The establishment of a VHF station will 

i 

also tend to discourage the further sale of converters and 
all-channel receivers with the result that the potential 
audience of the educational station will be reduced. 

i 

"The instant proposal would achieve de-intermixture 
in both the Rockford-Beloit area and the Madison area. 

i 

Madison, which is already a UHF-only area, would remain 
UHF-only, thus guaranteeing a competitive television 

j 

service and the fullest possible usefulness of the educational 
UH F station. Rockford-Beloit, on the other hand^ would 
become a VHF-only area. It is almost certain to become so 

i 

in any event but the adoption of petitioner’s proposal would 
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insure that the area would have two local television services 
rather than one. Thus, unlike the de-intermixture proposals 
which the Commission has heretofore rejected, the instant 
proposal will result in the de-intermixture of two important 
areas rather than one. In addition, there will be no waste 
635 of a VHF channel. Specifically, this proposal is superior 
to that of Monona Broadcasting Company in that it de- 
intermixes Rockford-Beloit as well as Madison and, equally 
with the Monona proposal, it guarantees a continued maxi¬ 
mum audience for the educational UHF station in Madison." 

5. On March 31, 1955, the Commission adopted a Notice of Proposed 
Rule Making and Order to Show Cause (FCC 55-408), in which it recon¬ 
sidered its prior action and granted the petitions of WKOW-TV and WTVO 
for rule making. In its Notice the Commission stated that it had 
"concluded that the public interest, convenience and necessity would be 
served by the institution of rule making." Interested parties were 
invited to submit comments and data by May 2, 1955, subsequently 
extended to May 17, 1955, on engineering, economic and other matter 
germane to the de-intermixture proposals. Another ten days, subse¬ 
quently extended to May 31, 1955, was allowed in which to file reply 
comments. Winnebago Television Corporation (WTVO), Monona Broad¬ 
casting Company (WKOW-TV), Bartell Television Corporation (WMTV), 
filed data in support of their respective proposals. Radio Wisconsin 
and Badger Television Company (applicants for Channel 3 in Madison) 

and Greater Rockford Television, Inc. (WREX-TX) filed data and/or 

2 / 

comments in opposition to the rule making proposal. - The data thus 
submitted clearly shows that the proposal of WTVO to de-intermix the 
Madison-Rockford-Beloit areas is in the public interest. It is to that 

27 Greater Rockford Television, Inc., has not opposed WTVO T s proposal 
to allocate Channel 3 to Orangeville. Their opposition is confined to 
WTVO T s alternative proposal to make Rockford an all UHF market. 
Badger Television Company declined to submit data on issues specified 
by the Commission in its Notice of Proposed Rule Making. 









i 


question that we now turn. 

i 

II. The Present Critical Plight of UHF Television j 

6. In its Spectrum Allocation Report in May 1945, the Commission 

636 made it clear that the thirteen channels in the VHF band (later reduced 
to twelve) which it there set aside for commercial television purposes 
would not provide a nation-wide competitive television service — signal 
coverage and local origination. A substantial portion of the UHF band 
was accordingly reserved for experimental television purposes. With 
these additional channels the Commission hoped ultimately to achieve 
its basic objective of a nation-wide competitive television service, and 
thus discharge statutory responsibilities imposed by Sections 303 (g) 

i 

and 307 (b) of the Communications Act. 

7. Throughout the proceedings which culminated in the Sixth Report, 
the goal of a nation-wide competitive television service was uppermost 
in the Commission’s deliberations and decisions. In that Report the 
Commission reiterated its views that the twelve VHF channels were 

I 

insufficient to provide an adequate competitive television structure 
(particularly in the more populous petitions of the United States), that it 
was not feasible with 15,000,000 receivers then in the hands of the 
public to move all television service to the UHF portibn of the spectrum, 
and that intermixture of VHF and UHF would foster the manufacture of 
all-channel receivers and gradually enable UHF to attain a parity with 
VHF, thereby providing the American public with a nationwide competi- 

i 

tive television service (Sixth Report, paragraphs 197-200). 

8. Considering the engineering and manufacturing commitments made 
by various persons during the course of that hearing and the paucity of 
essential economic and other data, the Commission cannot be criticized 

637 for the judgments there made. Hindsight is better than foresight and a 
page of history is often worth a volume of theory. However, in plumping 

I 

i 

for intermixture, as subsequent events have shown, inadequate weight 
was given to a number of factors: Between 1947 and 1952 remarkable 

i 

improvement had been made in the sensitivity of VHF sets; 15 million 

t 

VHF receivers were in the hands of the public; VHF receiver assembly 

t 


i 
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lines were in full production; transmitting equipment enabling the 108 
existing VHF stations and new VHF grantees to go to maximum power 
had already been shipped or was otherwise available in manufacturers 
warehouses; ’’bugs" in VHF receiving and transmitting equipment had 
in large part been discovered and eliminated; and with existing VHF 
stations permitted to go to maximum power some 75% of the population 
of the United States could receive at least a fringe VHF signal. UHF 
transmitting and receiving equipment, on the other hand, was at best 
in the drawing board stage; all-channel receiver assembly lines had to 
be set up; the resulting receivers lacked the sensitivity, particularly in 
the upper portion of the UHF band, possessed by VHF sets; UHF trans¬ 
mitters were of the 1 kw and at best 12 kw variety; equipment to provide 
UHF transmitting power comparable to VHF was still in the experimental 
stage; and service calls to install an additional UHF receiving antenna and 
add a makeshift converter ran into money for persons still paying install¬ 
ments on their VHF receivers. The American public has never favored, 
except as a last resort, the adding of "converter gadgets" to radio and 
television receivers, particularly when built-in equipment was more 
638 effective and less unsightly. Human inertia being what it is, additional 
knobs, switches, etc., needed to receive the UHF signal proved an 
impediment in areas where a VHF signal could be more easily tuned to. 
Many cheap converters, to be kept in operation, required more service 
calls than did the set itself. 

9. Madison Avenue soon learned the habits and problems of the view¬ 
ing public in areas receiving both a UHF and a VHF signal. Sponsors, 
who pay the freight for radio and television under the American system 
of broadcasting, demand a maximum audience. Networks to stay in 
business could not ignore realities. Manufacturers competing for sale 
of receivers realized that many of the largest and most populous areas 
of the United States were exclusively VHF, and could undersell their 
competitors by providing VHF sets only for such markets. As a result 
there are more VHF sets in the hands of the public today, not equipped 
to pick up UHF, than there were at the time the Sixth Report was released 
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in April 1952. The percentage of all channel receiver? now being built 

is less than half what it was in 1953. In short, the disparity between the 

i 

number of VHF and UHF receivers is greater today by far than when UHF 
became a commercial service in 1952. 

i 

10. What is equally alarming is the fact that scores of UHF stations 

j 

have been forced to discontinue operations, with the result that there are 

3/ 

fewer UHF stations now on the air than there were a year ago. - 
639 11. An analysis of the UHF stations which have signed off during the 

past three years shows that in nearly every instance, even in major 
markets, when two VHF stations became available the UHF operation 

(even with almost 100% UHF saturation) has been compelled to sign off. 

! 

In intermediate size markets, such has frequently been the fate of UHF 
when a first VHF station commenced operation in the same city. At the 
present time there are approximately 30 VHF channel^, still in compara¬ 
tive hearing, for cities where UHF stations are still operating. If past 
history is any proof, and it most certainly is, there will be a further 
thinning of the ranks among UHF stations as those VHF channels are 
utilized in markets where UHF is struggling for survival. As forcefully 
pointed out by Storer Broadcasting Company, in its petition to de-intermix 

i 

the Miami area, the downward trend in the number of UHF operations, 
unless affirmative steps are taken by this Commission, will continue to 

the point in the next year or two that the United States will be completely 

! 

de-intermixed — with UHF surviving only in those few areas where there 
is little or no competitive VHF service. At that point the Commission’s 

I 

goal of a nation-wide competitive television service wpuld be more remote 

i 

i 

3/The figures are illiminating: 121 stations on the aii^ on December 31, 
T953; 126 on June 30, 1954; 117 on December 31, 1954; and 105 on May 5, 
1955. Of 154 UHF stations which have gone on the air since the freeze 
was lifted in April 1952, almost one-third (49) are no longer operating. 
(WTVO Response, filed 5/17/55, Pt. VI, Table VI). Of the 337 UHF 
construction permits which have been granted, 113 have been subsequently 
surrendered, and 80 stations, for which permits are Outstanding, have 
not been built with no real prospect that they will be built unless the 
allocation plan is changed. (Ibid.) 
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640 than when it imposed the freeze in 1948 — more remote because with 
present wider mileage separations the 12 VHF channels permit fewer 
competitive local outlets than the close spacings which were tolerated in 
the 1945 allocation table. 

12. Without a substantial number of successful UHF stations to serve 
as a nucleus for further expansion, growth and development, there will 
be no incentive to take long-range steps essential to the ultimate success 
of UHF. Congress cannot be expected, under our political and democratic 
system, by tax measures or otherwise, to compel the manufacture of all 
channel receivers unless there are a substantial number of areas in the 
United States where such sets have some utility. Manufacturers cannot 
be expected to further improve UHF transmitting and receiving equipment 
with no demand for the end product. Without such developments and 
improvements, UHF is destined to suffer a quicker and more dire fate 
than FM, because of the far greater operating costs inherent in TV 
operations. Unless UHF is permitted to retain a foothold in substantial 
markets, the Commission's educational reservations (169 UHF channels — 
93 VHF channels) will become a mockery. The fate of educational 
television is thus intertwined with that of UHF. And, as the proponents 
of de-intermixture in Peoriahave well pointed out, the extinction of UHF 
will endanger the very freedom of television (pp. 6-7): 

” . . . The communication medium of television has 
joined that of newspapers and radio as one of the most 
important to the vigorous functioning of our democratic 
institutions. In a free society, based on public opinion, 
the manner in which the mass media discharge their 
public responsibilities is of course of great public 

641 importance. In the past and at present, we have relied 
upon competition as the great safeguard against 
irresponsibility or abuse of power. Where different 
interests and different points of view each have 
access to the marketplace of ideas where news, opinion 
and information are made available, the contending 
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points of view can be relied upon to correct each other 
and to assure to the community at large that the various 
needs and interests will receive due attention. 

i 

’’Television is a medium of mass communication 
of tremendous power. The great promise of, the 1952 
Table of Assignments was that it made 82 television 
channels available on a basis which seemed to assure 
both a multiplicity of television services to everyone 

• i 

and a multiplicity of local stations to almost every' 

sizeable community. However, if the UHF potential 

| 

continues to be gutted on all sides, so that fairly large 
metropolitan centers like Peoria are forced to depend upon 

i 

only one local station, the disturbing repercussions 

i 

can readily be anticipated. Monopoly power tends 
constantly to beget public regulation. 

’’Basically, television is today a free industry; 
like radio it is as free as the press. To maintain 
this freedom, it must stay free from monopoly. To 

I 

be kept free it must be kept competitive. A pattern 

I 

under which cities like Peoria have three competitively- 
equal UHF stations will better serve both the public 
interest and the television industry itself than will a 

pattern under which single VHF stations in vkrious 

i 

cities arise, first to clear dominance, then to sole 
survival. In the field of radio-television, the Com¬ 
mission is required by its mandate from Coiigress to 
take all necessary steps to safeguard television from 
the shrinkage of becoming established in VHF only ...” 

13. Affirmative steps must be taken, and taken immediately, if a 
nucleus of UHF stations is to be kept intact. UHF miist survive if the 
United States is to have a nation-wide competitive television service in 
those portions of the spectrum presently allocated to television. 
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According to the 1950 Census there are 484 communities with populations 
in excess of 25,000 and an additional 3800 communities with populations 
between 2500 and 25,000. As of today only 281 of these 4,284 communi¬ 
ties have a local outlet of their own. (WTVO Response, Pt. II). Most 

642 of these other communities, if they are to have their own stations, must 
look to UHF. If additional VHF stations are permitted to go on the air 
in markets where it means the demise of UHF and an overall decrease 
in the number of operating stations, any ultimate hopes of establishing 

a competitive television system will necessitate corrective measures 
which would make present de-intermixture dislocations pale into 
insignificance. The history of broadcasting, perhaps more than that of 
any other industry, shows that opportunities once lost can never be 
recaptured. A non-compatible color television system, if imposed in 
1947 at a time when there were fewer than one million receivers, migh t 
have worked. The release of a number of UHF channels, at the commence¬ 
ment of the four year TT freeze M , to permit the development and improve¬ 
ment of UHF receivers and transmitters, might have changed the future 
course of the television industry. The allocation principles of the Sixth 
Report, if the Commission in 1952 had refused to permit power increases 
for the existing stations and new VHF grants for a 5-year period while 
all-channel receivers and UHF stations were obtaining a toehold, might 
have vindicated completely the hopes of the Commission at the time it 
promulgated its Table of Assignments. A minor tax differential in favor 
of all-channel receivers in 1952 might well have tipped the scales and 
resulted in the exclusive production by all manufacturers of such sets. 
Those opportunities have been lost. Time has marched on. Any attempt 
to cut back power of existing VHF stations, any attempt to return to the 

643 1952 status quo is now impossible. Certain steps which could have 
been taken and which would have improved the status of UHF if undertaken 
in 1952 are no longer feasible and would serve no useful purpose. 

Selective de-intermixture in markets where it will permit the survival 

of UHF and will result in more competitive television services, if taken 
today, can produce salutory results. But if relief is delayed until all 
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55 I 

i 

ungranted VHF channels are assigned, the stations placed on the air, 
and the competing UHF services allowed to sign off, de-intermixture 
without substantial dislocation will afford no hope and no relief. UHF 
is at the cross-roads. Corrective measures which aye sound today, if 
not promptly taken, will become unsound or unfeasible tomorrow. Any 
further loss of ground by UHF in the weeks immediately ahead cannot 
be recaptured except by drastic proposals which can only result in 

i 

needless and wanton dislocation. The downward spiral of UHF must be 
checked and checked immediately. 

i 

III. Selective De-Intermixture as a Corrective 


reiterated in the 


Technique 

14. The soundness of the Commission's ultimate goal — a nationwide 
competitive television system — enunciated in 1945, 

Sixth Report and reaffirmed in the Potter Hearings has not been challenged. 
Nor has the Commission's judgment been questioned that 12 VHF channels 
are insufficient, at least with present mileage separation requirements, 

to provide such a system, particularly in the more populous portions of 
the United States. That UHF channels must be utilized if we are to have 
a truly competitive nationwide system is a necessary corollary. VHF 
alone will not do the job. j 

i 

15. The dire straits of UHF and the danger of its ultimate extinction, 
unless corrective steps are taken, has been made plain by the Potter 
hearings and developments in recent months. Studies and reports to 
date suggest no feasible single-stroke solution. In response to an 
inquiry from the Committee on Interstate and Foreign Commerce the 

i 

Commission has indicated that the UHF problem must be attacked on 

i 

several fronts. One approach, repeatedly advanced in the Potter hear¬ 
ings and in numerous petitions filed with the Commission, is selective 
(or "area" ) de-intermixture. In ordering rule making hearings the 

I 

Commission has committed itself to the proposition that selective 
de-intermixture is one possible corrective technique: 

16. From data submitted in the instant proceeding, and otherwise 
known to the Commission, it is patent that the American public is fully 
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satisfied with UHF television in areas with a dearth of VHF services. 

The public has purchased converters, installed UHF receiving antennas, 
and paid a premium for all-channel UHF receivers in markets where 
desirable programs could not otherwise be had. Such acceptance has come 
about at a time when many UHF stations have been operating with 
relatively low powers and with receivers and converters leaving much 
to be desired in the way of sensitivity — particularly on the higher UHF 
channels. There is no evidence, and no contention by the opponents of 
de-intermixture, that UHF is not a technically feasible service and one 

645 which the American public will gladly accept in areas with relatively 
weak VHF signals. 

17. But the evidence is equally clear that where the programs of two 
of the three major networks are available on VHF stations which provide 
a strong signal in the area, the public loses interest in UHF and tends to 
concentrate on programs provided by the VHF stations. The other net¬ 
works in turn are forced to give these VHF stations the first refusal on 
their programs, the UHF stations assume a secondary position, they 
lose their basic network affiliations, they lose national spot adjacencies, 
and soon find themselves in dire financial straits. 

18. The tnarkets where a UHF station has been forced to suspend 
operations against a single VHF station in the same city include the 
following: Mobile, Alabama; Stockton, California; Monroe, Louisiana; 
Meridian, Mississippi; Charlotte, North Carolina; Tyler, Texas; 
Norfolk-Hampton-Newport News, Roanoke, Virginia; Charleston, West 
Virginia. UHF have been forced off the air by outside VHF competition 
in the following cities: Lewiston, Maine; Battle Creek, Michigan; 

Flint, Michigan, Asbury Park, New Jersey; Atlantic City, New Jersey; 
Elmira, New York; Princeton, Indiana; Salem, Oregon; Allentown-Easton- 
Bethlehem, Chambersburg, Pennsylvania; Lebanon, Pennsylvania; 

New Castle, Pennsylvania; Danville, Virginia; Fairmont, West Virginia; 
Neenah, Wisconsin, and Oshkosh, Wisconsin. In almost every city 

646 with two or more VHF stations of their own, the UHF station has been 
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forced to suspend operations, and in those cases where it has not reached 
that point the UHF operator is definitely M on the ropep.” 

19. From these facts one conclusion, is inescapable — where UHF 
has a populous area largely to itself, UHF stations will survive and 
provide a satisfactory television service. In areas smothered with VHF 
signals, the days of the UHF operation are definitely numbered. Since 
12 VHF channels are inadequate to provide a competitive television 
service in the populous portions of the United States, UHF must be kept 
alive if a competitive system of television is to be fostered and allowed 
to develop. By removing allocated (but ungranted) VHF channels from 
areas which are presently receiving a stabilized competitive UHF 

i 

service and utilizing those VHF channels in other markets where UHF 
has already succumbed, or is about to succumb, to VHF competition, 

i 

a double step forward toward a nationwide competitive television system 
will have been accomplished -- the competing UHF services will be 
afforded an opportunity to provide a stabilized competitive service in 
the area in which they are presently operating, with an opportunity for 
other UHF stations to establish themselves in that area, and at the 

i 

same time the Commission will be providing competition in an area 
where the VHF operator might otherwise become the sole licensee. 

i 

20. Thus, at one and the same time, by the judicious exercise of 
647 the de-intermixture technique the Commission can accomplish two 

i 

desirable aims — it can keep UHF alive and augment the number of 

i 

services in the area from which the ungranted VHF is removed, and it 
can reallocate that channel to an area which is in danger of becoming a 

market monopolized by one or two existing VHF stations. 

j 

21. That selective de-intermixture would be in the public interest, 

i 

in the right factual situation, seems beyond dispute — a fact implicit in 
the Commission's action ordering rule making on a number of de-inter¬ 
mixture proposals. Probably the opponents of the instant de-intermixture 
proposals for the Madison, Rockford-Beloit areas would concede as much. 
But they, like all other ungranted VHF applicants, contend that theirs 
is not the market in which such a proposal is in the public interest. The 

I 

i 

I 
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instant record shows the converse. 


IV. De-Intermixture in the Madison, Rockford - 

Beloit Areas 

22. The decision in this case must be based upon the public interest 
and not the private interests of either the proponents or opponents of 
de-intermixture. Too much is at stake to allow private interests to be 
controlling. Manifestly de-intermixture in the Madison and the Rockford- 
Beloit areas will be to the advantage of existing UHF operations. It is 
equally manifest that it will be to the economic disadvantage of the 
Channel 3 applicants. Neither the UHF permittees nor the VHF applicants 
are selfless or disinterested. The UHF permittees wanttostay in busi¬ 
ness. Each of the VHF applicants hopes that it will be granted Channel 3 
and that it will thus be able to dominate if not monopolize the Madison 
648 market. Each side has a substantial investment at stake, one as 

applicants, the other as operating stations. In terms of dollars and cents 
the investments of the three UHF permittees in Madison far exceed those 
of the VHF applicants, only one of which can hope to retrieve his expend¬ 
itures. But these private considerations do not add up, per se, to public 
interest considerations. The benefit to the UHF permittees is no more 
an argument against de-intermixture than the preservation of the 
ambitions of the VHF applicants is an argument for intermixture. And, 
in the final analysis, it must not be forgotten that the investment of the 
public in UHF receiving equipment far exceeds that of either the UHF 
permittees or the VHF applicants. The sole test here is what action will 
best serve the public interest. Phrased differently, which allocations 
will best foster the growth of competitive television in the Madison and 
the Rockford-Beloit areas? That decision is to be based not on the 
incomplete data available to the Commission in 1952 but upon the cold 
facts known today. If the deletion of Channel 3 from Madison will mean 
the continuation of the present three UHF operations, plus an ultimate 
fourth (on UHF by one of the applicants for Channel 3), whereas if its 
retention in Madison will mean the ultimate demise of the two existing 
UHF commercial operations and a monopolization of the Madison market 
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by the VHF operator on Channel 3, the public interest answer seems 
obvious. If, in addition, the removal of Channel 3 to Orangeville will 
assure a competitive service in Rockford-Beloit and forestall a monopoly 
649 situation in that area, public interest considerations (in the light of the 

Commission's goal of a nationwide competitive television service) 

i 

likewise clearly dictate a grant of WTVO's de-intermixture proposal. 

23. What has happened and what is happening in comparable markets 

j 

furnishes the best answer to the question thus posed. Madison is the 

i 

104th market in the United States. Experience to date has shown that 

UHF stations, although first on the air in comparably sized markets, 

| 

have been forced in a number of instances to suspend operations when 
a VHF station commenced operating in the same city; e.g., Mobile, 
Alabama and Stockton, California. In a few such markets a single UHF 
station is managing to survive, generally at a loss and in the hopes of 
remedial Commission action, against a single VHF competitor, particu¬ 
larly where there is little or no VHF service from outside stations. 


That both UHF stations could continue against a VHF 


operation in 


Madison would be contrary to all experience in comparable markets. 

That three commercial stations could operate in the same portion of 
the television band finds support from experience in i number of similar 
markets, e.g., Fresno-Tulare, California (59th market), Scranton, 
Pennsylvania (74th market); Spokane, Washington (87th market-VHF); 
Fort Wayne-Waterloo (99th market where a 3rd UHF is being constructed) 
Rockford is the 114th market in the United States. As heretofore noted, 
a number of UHF stations in similar sized markets hive been forced to 
fold when a VHF station went on the air in the same city. WTVO is 
continuing to operate — although with a deficit from television broad- 

i 

650 casting which exceeded $100,000 in 1954. No group can continue to incur 
such losses indefinitely. Although WTVO provided the first television 
service in the Rockford area, the disadvantage which UHF invariably 
encounters in an intermixed market has resulted in fewer national spots, 

i 

a resulting lower audience, and a lower rate card (WTVO Response, 

Pt. n). 








24. The competitive situation in Rockford and Madison has been well 
stated by WTVO’s national representative as follows (WTVO Response, 
Pt. V): 

It has been our experience with non-intermixed markets 
such as WKOW-TV, WEEK-TV, and WBRE-TV, that 
these stations have been most successful financially, 
particularly the latter two. The reason for the 
acceptance of these stations by advertising agency 
media personnel is most assuredly because of the 
lack of VHF competition. 

Contrary-wise, stations we have represented and are 
now representing in mixed markets have been in 
serious difficulties due to the lack of acceptance on 
the part of agency buyers. A striking example is 
WCOS-TV in Columbia, South Carolina. Schedule 
after schedule has been lost to WIS-TV because of 
buyer preference for this VHF operation. 

We have had great difficulty in selling national spot 
advertisers WTVO because of a most decided prefer¬ 
ence by almost all clients for WREX-TV, the VHF 
competition. The reason given is always the same. 

Buyers claim that, in their ejqperience, UHF stations, 
even though they may put a physical signal in outside 
areas, do not deliver circulation because of a lack of 
conversion in these outside areas. This, they say, 
is most particularly true in those markets surrounded by 
pre nfreeze VHF stations. It seems logical to 
assume, they say, that people who can tune to a pre¬ 
freeze VHF station are not too likely to invest money 
in UHF conversion. A recent area Pulse Study, taken 
by WREX-TV, has been quoted by agency media people 
as backing up this assumption. 
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Another example relating to lack of UHF conversion in 
outside areas we have heard frequently lately is the 
CBS-TV .Milwaukee situation. Buyers tell u$ that a 

i 

recent ARB shows little or no conversion ten or 
fifteen miles outside the city. Racine has been most 
frequently noted for its lack of listening to the CBS 
Milwaukee station. 

i 

Therefore, we can only assume from facts on the 

i 

record, that should Rockford, Illinois, continue as 
a mixed market, that WTVO will continue to suffer 
a great loss in national spot revenue. 

25. The over-all picture has been summarized by JRichard P. Doherty 
as follows (Television Digest, May 23, 1955): 

i 

The uhf situation is much more deplorable than 
most individuals realize. Station income of $5000 to 
$6000 per month, and $60,000 to $75,000 per: year, is 

i 

i 

not at all uncommon for a considerable number of uhf 
operations. Obviously no one has found a mkgic 
formula by which TV station cash operating costs may 

j 

be kept at this low level. 

There is no such thing as a profitable uhf station 
in a market with two vhfs; there are some cases of 

marginal uhf f s in markets with only one vhf competitor. 

| 

Accordng to generalized experience, when a 

| 

new vhf comes into a previously all-uhf market, the 
revenue of the uhf station drops by at least 20%-30%; 
when a second vhf or when two vhf’s arrive, tjie uhf 
drops 40% to 50%. This is the rather clearly proven 

i 

record of experience even though there are a few 
exceptions. 

It is of coincidental economic interest to 

j 

realize that between 40% and 45% of all the post-freeze 
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vhf stations are currently either losing money or 
technically breaking even. Many of these are in 
comparatively small TV markets; some are the 
’third’ vhf station in markets outside the major 
metropolitan categories; some are the so-called 
’independent 1 operation even in the top major 
metropolitan centers of the nation. 

Four out of five uhf stations are actually 
flirting with bankruptcy within the next 6 months 
to a year unless they find a financial angel or 
develop a cohesive, cooperating means to instill 
life into the total uhf picture. 

652 26. In brief, on the basis of the best available information, it would 

appear that if Channel 3 ceases to be available for commercial use in 
Madison two existing commercial UHF stations will continue on the air, 
with a distinct probability that one of the Channel 3 applicants could 
successfully construct and operate a third UHF station in this UHF- 
saturated market. On the other hand, if Channel 3 is allowed to remain 
in Madison for commercial operation, at least one if not both of the 
present commercial UHF stations may be forced to the wall. At one 
and the same time, the removal of Channel 3 to Orangeville will assure 
the continuation of two operations in the Rockford-Beloit area, a market 
which can certainly support two stations of the same class (VHF or UHF). 
(See Part II of WTVO’s Response.) If Channel 3 is not assigned to 
Orangeville, and if WREX-TV is allowed to continue on Channel 13, the 
continuation of a competitive UHF service in Rockford is highly problem¬ 
atical. WTVO’s de-intermixture proposal will accomplish two salutary 
results --it will maintain (and permit the expansion of) a healthy 
competitive UHF situation in Madison and at the same time assure the 
continuation of competition in Rockford (on Channels 3 and 13, or on 
Channels 39 and 51, with Channel 13 reassigned to Aurora or Elgin, a 
VHF area). To permit Channel 3 to remain in Madison for commercial 




use and Channel 13 in Rockford could well mean that each market would 
soon find itself with a single commercial operating facility. New sets in 
the area would thereupon cease to be of the all-channel type, and any 

i 

subsequent attempt to re-establish UHF in Madison or Rockford would be 

i 

doomed to failure. 

I 

653 V. UHF Saturation in Madison and Rockford 

27. The instant record shows that 96% of the television homes in 

I 

Winnebago County (in which Rockford is located) are equipped to pick 
up UHF signals. Likewise 99% of the television homes in the city of 
Madison are able to receive UHF programs (WTVO Response, Pt. IV). 

No VHF station presently places a Grade A signal in Madison or the 
trade area of Madison, nor a Grade B signal in the City of Madison. No 
outside station places a Grade A VHF signal in any part of the Rockford - 
Beloit trade area nor a Grade B signal in Rockford and Beloit Proper. 

i 

(ibid). Thus, Madison is a UHF-only area at present, and Rockford- 

Beloit would become a UHF-only area if Channel 13 were moved to Aurora 

or Elgin. If Channel 3 is allocated to Orangeville, that station would not 

place a Grade A signal in Madison and that city would remain a UHF only 

area (WTVO Response, Pt. Ill, Map 3). 

VI. WTVO’s De-Intermixture Proposals Will Not 
Create A Television ’White Area” 

—. » i ■ . ■ .. ■■ i 

28. Channel 3 is not yet being utilized in Madison!. No evidence has 

i 

been proffered which would indicate that sets have been purchased in 
anticipation of that station’s signal. Clearly, therefore, the removal 
of Channel 3 from Madison will not create a white area. At most, it 
would mean that an area which might otherwise receive a signal from that 
station in the future will not receive that service if the channel is shifted 
to Orangeville. But even viewed from this angle, the shift will not result 
in any real ’’white area”. To begin with, Channel 3 utilized with maximum 

i 

power and an antenna height of 1000 feet at Madison and at Orangeville 

654 would provide service to the following populations: 
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Channel 3 at Madison 


City Grade 
Population 

226,971 


Grade A 
Populaton 

247,633 


Grade B 
Population 

903,611 


Channel 3 at Orangeville 
Net Gain 


273,520 
46,549 


366,732 1,067,343 

119,099 163,732 


In other words, Channel 3 will provide city grade, Grade A and Grade B 
service to a substantially larger population, if utilized in Orangeville 
than if used in Madison (WTVO Response, Pt. HI, Tables 3, 4, and 
Kean statement, p. 1). Channel 3 at Orangeville will furnish city grade 
service to three substantial communities — Rockford, Beloit and Freeport 
(WTVO Response, Map 7). It will provide a first Grade A service to 
73,451 persons and a first Grade B service to 59,391 persons who do not 
presently receive a corresponding signal from any existing operation or 
outstanding authorization (WTVO Response, Pt. Ill, Table .3). Based on 
present powers of existing stations and authorizations, Channel 3 at 
Madison would provide a first Grade B signal to 83,035 persons, of 
which 42, 680 would likewise receive a Grade B signal if Channel 3 were 
utilized in Orangeville (WTVO Response, Pt. HI, Table 5). In addition 
Channel 3 at Orangeville will provide a first Grade B service to 19, 823 
persons who would not receive such a service from Channel 3 in Madison 
or from any other authorized station. Thus, a net total population of 
20, 532 would fail to obtain a first Grade B service if Channel 3 is utilized 
in Orangeville, as against its use in Madison (based on present authorized 
facilities and assuming maximum power of 1000 T antenna heights for 
655 Channel 3 in either Madison or Orangeville (WTVO Response, Pt. m, 
Table 5). However, with a UHF station operating in Madison with a 
megawatt of power and an antenna height of 1000 feet, the number of 
persons who would not receive a Grade B service with Channel 3 deleted 
would be reduced from 20, 532 to 12,401, a figure which would be further 
reduced to 6,550 oersons with Channel 3 operating in Orangeville (WTVO 
Response, Pt. m, Kean statement, p. 2). This ’’white area M would be 
directly north of Madison, the corresponding ’’white area” southwest of 
Madison being covered by Channel 3 at Orangeville (WTVO Response, 






I 


65 | 

j 

Pt. in, Map 9). I 

29. However, as an actual matter, none of these so-called "white 
areas" would exist. Even at the present time, approximately 40% of 
the homes in pertinent areas in Wisconsin which would not receive a 
Grade B signal under the Commission’s standards with Channel 3 
removed from Madison have a television receiver. Between 83-94% of 
these homes claim "good reception" from at least one station. With 

I 

the plethora of signals from two stations in Green Ba^, one station in 
Wausaw, one station in La Crosse, and three in Milwaukee, "white areas" 
would exist only on paper (WTVO Response, Pt. IV, Research Report of 
Wisconsin Research Associates). In short, there is po "white area" 
obstacle to the de-intermixture of Madison and the transfer of Channel 3 
to Orangeville in order to provide effective competition in the Rockford- 
Beloit area. Other allocations, if utilized, would eliminate even any 
theoretical white area (WTVO Response, Pt. II, Maps 6 and 9). If 
Madison becomes an all-UHF area, the future possible utilization of the 
656 UHF allocations in central Wisconsin are far brighter than if the existing 
UHF stations in Madison lose their present toehold. With Madison de- 

i 

intermixed, there is no reason why WHA-TV cannot continue to render 
as effective a non-commercial educational job on Channel 21 as on 

i 

Channel 3. The reassignment of Channel 3 to Orangeville to assure 
competition to the VHF station at Rockford more than outweighs any 
advantages which WHATV might gain from operation in Channel 3 rather 

i 

than Channel 21 in an area which is otherwise exclusively UHF. 

VII. Summary ! 

■ ■ ■— 

30. Madison is presently a UHF area, with 99% of the sets in that 
city equipped to pick up UHF signals. The two operating UHF stations 
in Madison have been able to overcome the fringe VHF reception from 
outside stations and to establish UHF viewing habits In the Madison area. 
They have "turned the corner" financially. However, if a commercial 
VHF station is allowed to commence operating in that; market, one if 

not both of the UHF stations, based on experience in comparable markets, 

I 

will be forced to the wall. Conversely, if a UHF channel is substituted 

i 


for Channel 3, that market (with the UHF pioneering already done by 
the two stations in Madison) may well support a third UHF commercial 
operation. In short, the retention and use of Channel 3 in Madison will 
mean a maximum of tow and the likelihood of only one commercial 
operation in Madison (a complete monopoly). By deleting Channel 3, 
Madison will be assured of at least two and in all probability three 
competitive local television services. The Commission’s goal of 
providing a competitive service and providing outlets for multiple net¬ 
works will be fostered to that degree. Public interest clearly dictates, 
therefore, that Channel 3 not be allocated to Madison for commercial 
use. 

31. The next question is what use should be made of the channel. Its 
deletion for commercial use will make Madison an all-UHF market. The 
University of Wisconsin is presently operating on the lowest UHF channel 
assigned to that city. With Madison entirely UHF, no substantial advan¬ 
tages would accrue to the University from operating on a VHF channel 
rather than on its present frequency. Public interest would definitely be 
served by assigning the channel to Orangeville. Channel 3 would provide 
city-grade, Grade A and Grade B coverage to a larger population if 
used in Orangeville than in Madison. It would provide city grade service 
to three important communities (Rockford, Beloit and Freeport). But 
what is far more important it would assure a second competitive television 
service in the Rockford area. In brief, the adoption of WTVO’s de¬ 
intermixture proposal will mean that Madison will have three stations 

of its own, and the Rockford area two stations — a total of five healthy 
competitive services. The retention of Channel 3 for commercial use 
in Madison could well mean a single station in each community — two 
monopoly situations. Not to de-intermix two important markets under 
these circumstances would be a betrayal of the public interest. 

32. WTVO’s alternative proposal to shift WREX-TV to a UHF 
channel and to transfer Channel 13 to Aurora or Elgin (in the event 
Channel 3 is retained in Madison for educational use) involves a change 
of an existing operation from VHF to UHF. To perpetuate UHF and 
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attain a nationwide competitive television service, the day is rapidly 

i 

approaching (if not already here) when such a course of action may 

I 

become inevitable. However, if Channel 3 is assigned to Orangeville, 
as WTVO proposes, the Commission can avoid taking that step at this 
juncture. But if Channel 3 is left in Madison, public interest requires 
the adoption of WTVO's alternative proposal to make Rockford an all-UHF 

area. In its Sixth Report the Commission allocated two commercial 

i 

channels to Rockford. That market will support two stations if both are 
of the same class — either VHF or UHF. For the Commission to permit 
Rockford to become a monopoly market would be an abdication of its 
responsibilities under Sections 303 (g) and 307 (b) of the Communications 
Act. 

| 

Respectfully submitted 

Winnebago Television Corporation 
(WTVO) 

i 

By: /s/ James A. McKenna, Jr. 

/s/ Vernon L. Wilkinson 

McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, DiC. 

May 31, 1955 Its Attorneys 

(Certificate of Service) 

| 

* * * * * ****!** 
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In the Matter of 

) 

) 

) 

> 

) 

) 

Docket Nos. 

11238 

Amendment of Section 3. 606, 


11333 

Table of Assignments, Rules 


11334 

Governing Television Broadcast 


11335 

Stations 


11336 


ORDER SCHEDULING ORAL ARGUMENT 

1. On March 31, 1955, the Commission instituted rule-making 
proceedings to consider the deintermixture of commercial VHF and UHF 
television channels in the Peoria, Illinois (Docket No. 11333); Evansville, 
Indiana (Docket No. 11334); Madison, Wisconsin (Docket No. 11335); 
and Hartford, Connecticut (Docket No. 11336) areas. On April 21, 1955, 
the Commission also instituted a proceeding to consider de intermixture 

in the Albany-Schenectady-Troy, New York, area (Docket No. 11238). 

In the Notices of Rule Making in these matters the Commission stated that 
subsequent to the filing of written comments, oral argument would be 
heard before the Commission en banc. The time for filing comments and 
replies to comments in these proceedings has now run. 

2 . In accordance with the Commissions Notices of Rule Making, oral 
argument will be heard in the above-entitled de intermixture proceedings 
before the Commission en banc on June 27, and 28, 1955, commencing at 
10:00 a.m., on June 27th, in Room 1621, New Post Office Building, 
Washington, D.C. 

3. All parties who have heretofore filed timely written comments in 
the proceedings may participate in the oral argument. All parties 
eligible to participate in the oral argument and who intend to do so, should 
notify the Commission in writing on or before June 15, 1955. 

4. The Commission will subsequently schedule a conference of those 
parties who intend to participate in the oral argument in order to arrange 
for the allocation of time and to schedule the order of argument. In light 
of the large number of parties in these proceedings, the Commission 
expects that the participants in the oral argument will make suitable 
arrangements for sharing time. 
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FCC 55-1125 
24918 


In the Matter of 

Amendment of Section 3. 606 
Table of Assignments, Rules 
Governing Television Broadcast 
Stations. 


Docket Nos. 


11238 

11333 

11334 

11335 

11336 


REPORT AND ORDER 

By the Commission: Commissioners Hyde and Bartle^r dissenting and 

issuing statements: Commissioner Webster 


concurring in part and dissenting 
a statement. 


in part and issuing 


1. The Commission has before it for consideration five proceed¬ 
ings concerning requests for the deintermixture of VHF and UHF television 
channel assignments in specific communities and a request for the 

addition of a VHF channel assignment in one community. The Commission 

| 

issued a Notice of Proposed Rule Making concerning the proposal to 
assign Channel 10 to Vail Mills, New York, on December 17, 1954. On 
March 31, 1955, the Commission issued Notices of Proposed Rule Making 
in the Peoria, Evansville, Madison and Hartford deintermixture proceed¬ 
ings. On April 21, 1955, the Commission issued a Notice of Further Rule 
Making in the Vail Mills case to consider the deintermixture proposal for 
the Albany-Schenectady-Troy area. Oral Argument ip the five cases was 
heard before the Commission on June 27 and 28, 1955, Following is a 
brief summary of the proposals: 

(a) Peoria, Illinois (Docket No. 11333). 

This proceeding involves the joint request of twb UHF broadcasters 
in Peoria, Illinois - West Central Broadcasting Company (WEEK-TV) 
and Hilltop Broadcasting Company (WTVH) -- for de intermixture of 
commercial VHF and UHF assignments in the Peoria area by reserving 
VHF Channel 8 in Peoria for noncommercial educational use in place of 
UHF Channel 37; or, in the alternative, by deleting Channel 8 from Peoria, 
substituting UHF Channels 31, 78 or 82 therefor, and shifting Channel 8 
to some other community. Plains Television Corporation (WICS), 


i 
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Springfield, Illinois, requests that Channel 8 in Peoria be shifted to 
Illipolis, Illinois, to provide additional VHF service to the Springfield 
area in the event Springfield is not also deintermixed by the removal 
of Channel 2. Other parties participating in the proceeding include 
WIRL Television Company and WMBD, Inc., applicants for Channel 8 
in Peoria; Bradley University, and the American Farm Bureau Federation. 
In addition to the pleadings and material in the record of the proceeding 
when Oral Argument was heard on June 27-28, 1955, the Commission 
now has before it the following pleadings: "Petition to Adopt Policy of 
De intermixture or for Alternative Relief", filed by Plains Television 
Corporation on October 18, 1955; "Opposition to and Motion to Dismiss" 
the foregoing petition, filed by WMBD, Inc., on October 21, 1955, an 
Opposition to the foregoing petition filed by WIRL Television Company 
1217 on October 25, 1955; the Petitions for Further Oral Argument filed on 
November 4, 1955, by West Central Broadcasting Company, Hilltop 
Broadcasting Company, and Plains Television Corp. 

(b) Evansville-Hatfield, Indiana (Docket No. 11334). 

This proceeding involves the request of two UHF broadcasters in 
the Evansville area — Premier Television, Inc. (WFIE), Evansville, 
and Ohio Valley Television Company (WEHT), Henderson, Kentucky — 
for de intermixture of the commercial VHF and UHF assignments in the 
Evansville-Hatfield area by deleting Channel 9 from Hatfield and by 
either reserving Channel 7 in Evansville for education or deleting it. 
Petitioners suggest that Channel 56 can be added to Evansville and 
Channel 78 to Hatfield. If Channel 7 in Evansville is deleted rather than 
reserved, Channel 39 is suggested as an educational frequency. Mid- 
America Broadcasting Corporation (WKLO-TV) Louisville, Kentucky, 
requests that the Evansville-Hatfield area be deintermixed by reassigning 
Channels 7 and 9 to Louisville, Kentucky. To accomplish these channel 
shifts, Mid-America requests that the rules be amended to permit 
television stations to operate at reduced separations with directional 
antennas. Other parties participating in the proceeding include Evansville 
Television, Inc., Consolidated Television & Radio Broadcasters, Inc., 
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and On The Air, Inc., applicants for Channel 7 in Evansville; Owensboro 
Publishing Company and Owensboro On The Air, Inc., j applicants for 
Channel 9 in Hatfield; Congressman Winfield K. Denton (8th District of 
Indiana); the Evansville Chamber of Commerce and Evansville College. 

In addition to the pleadings and material in the record bf the proceeding 

i 

when Oral Argument was heard on June 27-28, 1955, the Commission now 

. 

i 

has before it two petitions filed on October 17, 1955, by Mid-America 
Broadcasting Corporation and by Premier Television, line., and Ohio 
Valley Television Co. jointly, requesting "Time to File Additional 
Comments”, Opposition to the petition of Mid-America Broadcasting 

i 

Corporation, filed by Evansville Television, Inc., on October 27, 1955, 

i 

an Opposition to both petitions filed by Owensboro On The Air, Inc., on 
October 27, 1955, and by On The Air, Inc., on October 28, 1955, and an 
Opposition to the joint petition of Premier Television, line., and Ohio 
Valley Television Co., filed by Evansville Television,; Inc., on October 28, 
1955. Also, on November 7, 1955, Mid-America Broadcasting Corp., 
Premier Television, Inc., and Ohio Valley Television,Co., filed Supple¬ 
ments to their October 17 Petitions, making further requests discussed 
in Paragraph 11, below. 

(c) Madison, Wisconsin, and Rockford, Illinois (Docket 

No. 11335) 

I 

This proceeding involves the requests of two UHt* broadcasters in 

| 

Madison-Monona Broadcasting Company (WKOW-TV) and Bartell Television 
Corporation (WMTV) — for deintermixture of commercial VHF and UHF 
assignments in the Madison area by shifting the educational reservation 

in Madison from Channel 21 to Channel 3. Another UHF boradcaster in 

! 

Rockford — Winnebago Television Corporation (WTVO) requests that 

i 

commercial de intermixture be achieved in Madison by deleting Channel 3 

from Madison, substituting Channel 39 therefor, and by assigning 

i 

Channel 3 to Orangeville, Illinois, so as to make Madison an all-UHF city 
and Rockford an all-VHF area. Alternatively, Winnebago Television 
suggests that Rockford be made an all-UHF area by deleting Channel 13 
1218 from Rockford, substituting Channel 51 therefor, and assigning Channel 13 


! 
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to Aurora or Elgin, Illinois. Other parties participating in the proceeding 
include Radio Wisconsin, Inc., and Badger Television Company, Inc., 
applicants for Channel 3, Madison; the State Radio Council of The State 
of Wisconsin (WHA-TV), Madison, and the Greater Rockford Television, 
Inc., (WREX-TV). In addition to the pleadings and material in the 
record of the proceeding when Oral Argument was heard on June 27-28, 
1955, the Commission now has before it the following pleadings: 

"Petition for Taking of Official Notice or for Limited Reopening 
of Record" filed on August 29, 1955, by Monona Broadcasting Company, 
and Bartell Television Corporation; a Response to the aforementioned 
petition filed on September 7, 1955, by Radio Wisconsin, Incorporated; 
"Petition to Adopt Policy of Deintermixture or for Alternative Relief" 
filed on October 18, 1955, by Winnebago Television Corporation, a 
Motion to Strike the Winnebago petition filed by Radio Wisconsin, 
Incorporated, on October 27, 1955; and Petitions for Further Oral Argu¬ 
ment filed on November 4, 1955, by Monona Broadcasting Company, 
Bartell Television Corp., and Winnebago Television Corp. 

(d) Hartford, Connecticut (Docket No. 11336). 

This proceeding involves the joint request of four UHF broadcasters 
in the Connecticut River Valley — General Times Television Corporation 
(WGTH-TV), Hartford; New Britain Broadcasting Co. (WKNB-TV), New 
Britain; Hampden-Hampshire Corporation (WHYN), Springfield and 
Springfield Television Broadcasting Corp., Springfield (WWLP) — for 
de intermixture of commercial VHF and UHF channels in Hartford by 
shifting the educational reservation in Hartford from UHF Channel 24 to 
VHF Channel 3. Three other UHF boradcasters request that Channel 3 
be deleted from Hartford and assigned elsewhere. Channel 16 of Rhode 
Island (WNET) in Providence, Rhode Island, requests that Channel 3 
in Hartford be assigned to Westerly, Rhode Island; Eastern Connecticut 
Broadcasting Company (WICH, AM), Norwich, Connecticut; requests 
that Channel 3 in Hartford be assigned to Norwich, and Thames Broad¬ 
casting Corp. (WNLC-TV), New London, Connecticut, requests that 
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Channel 3 in Hartford be shifted to New London. Other parties partici- 

. 

pating in the proceeding include Hartford Telecasting Company, Inc., 
and Travelers Broadcasting Service Corporation, applicants for Channel 
3 in Hartford; Western Massachusetts Educational Television Council, 
Springfield; the Connecticut Radio Foundation (WEDH), Hartford, and 
the WGBH Educational Foundation (WGBH-TV), Boston, Massachusetts. 

I 

In addition to the pleadings and material in the record of the proceeding 
when Oral Argument was heard on June 27-28, 1955, the Commission now 

has before it the following pleadings: M Petition for Leave to File 

i 

Additional Comments” and ’’Additional Comments” filpd on October 17, 

j 

1955, by General Times Television Corporation, New Britain Broadcast- 

| 

ing Company, Hampden-Hampshire Corporation and Springfield Television 
Broadcasting Corporation; a ’’Petition to Adopt Policy of Deintermixture or 
for Alternative Relief” filed on October 18, 1955, by the same four parties; 
’’Opposition to Petition for Leave to File Additional Cpmments” filed on 
October 20, 1955, by Travelers Broadcasting Service Corporation; 
”Statement with Respect to Matters Not of Record” filed on October 28, 

1955, by the same four parties; and Petitions for Further Oral Argument 
filed on November 4, 1955, by General Times Television Corp., New 

i 

Britain Broadcasting Co., Hampden-Hampshire Corp.|, Springfield 
Television Broadcasting Corp., and Channel 16 of Rhode Island, Inc.; 
and by Eastern Connecticut Broadcasting Company on November 9, 1955. 

(e) Albany-Schenectady-Troy, New York. (Docket No. 11238). 

This proceeding involves the request of Hudson Valley Broadcasting 

i 

Company, Inc. (WROW-TV), Albany, New York, for the assignment of 

i 

Channel to Vail Mills, New York, as a ”drop-in” to bring a second VHF 

i 

service to the Albany-Schenectady-Troy area, and the! alternative request 

i 

of Van Curler Broadcasting Company (WTRI), Albany] for the elimination 
of the intermixture of commercial VHF and UHF assignments in the Tri- 
Cities area by shifting the educational reservation at Albany from Channel 

17 to Channel 6 and by modifying General Electric Company’s authoriza- 

| 

tion to operate Station WRBG on Channel 6 at Schenectady, New York, to 
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specify operation on Channel 17. Other parties participating in the 
proceeding include Greylock Broadcasting Company (|VMGT), North 
Adams, Massachusetts; The General Electric Company (WRGB), 
Schenectady; Walter C. Neals, Albany, and the State Education Department 
of the University of the State of New York (WTVZ), Albany. In addition 
to the pleadings and material in the record of the proceeding when Oral 
Argument was heard on June 27-28, 1955, the Commission now has before 
it a "Petition to Adopt Policy of Deintermixture or for Alternative Relief" 
filed by Greylock Broadcasting Company on October 18, 1955; a 
"Petition to Reopen Proceedings" filed by Van Curler Broadcasting 
Corporation on October 25, 1955; an Opposition to the Van Curler petition 
filed on October 28, 1955, by Hudson Valley Broadcasting Company and 
a Petition for Further Oral Argument filed November 4, 1955, by Grey¬ 
lock Broadcasting Company. 

2. The petitioners in these proceedings are UHF oroadcasters. 

With the exception of Hudson Valley, which requests the assignment of 
Channel 10 to Vail Mills, the petitioners seek to deintermix the VHF and 
UHF assignments in their communities by eliminating VHF commercial 
channel assignments by reserving them for educational use, shifting them 
to another community, or by deleting them. The VHF channels which 
would be affected by the petitioners 1 basic proposals, with the exception 
of Channel 6 in Schenectady on which Station WRGB is operating, have not 
yet been granted by the Commission. However, applications are pending 
for the VHF channels in the other four cases — Peoria, Evansville and 
Hatfield, Madison, and Hartford — and lengthy comparative hearings 

have been conducted to select the best qualified applicant. Initial Decisions 
have been rendered by the Hearing Examiner in the Evansville, Peoria, 
and Madison cases and Oral Argument has been heard by the Commission. 
In the Hartford case, an Initial Decision has been issued and Oral Argu¬ 
ment is being awaited. In Hatfield, the hearing has been concluded and 
proposed findings have been filed, but an Initial Decision has not yet 
been issued. 

3. A grant of the deintermixture petitions in these proceedings 
would enable the UHF broadcasters to avoid competition from VHF 
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stations in their own communities or immediate areas. In support of 

their proposals the petitioners cite the familiar difficulties which have 

i 

been encountered by UHF broadcasters in competing with VHF. They 

i 

urge that the opportunities for a full utilization of thq locally assigned 

i 

UHF channels will be substantially reduced by the advent of a local 
VHF station or, as in the case of the Albany-Schenectady-Troy area, 

the continued operation of a VHF station already on the air. Referring 

i 

to the experience of UHF broadcasters generally where UHF and VHF 
assignments are intermixed, the UHF broadcasters submit that deinter- 

i 

mixture as proposed for their respective communities would insure a 
larger number of local television services and a healthy, competitive 

i 

television operation in their communities. 

i 

1220 4. Ie dsnecessary, however, not to lose sight of the fact that the 

communities involved in the instant proceedings represent only limited 

segments of the overall problem, which is nationwide in scope. The 

five rule making proceedings now under consideration were initiated 

in the hope that a detailed examination of the probleni in the light of 

circumstances prevailing in these communities would provide the basis 

on which the Commission could formulate policies and applicable 

1 / 

generally in the effort to alleviate a nationwide problem. — In addition 
to the instant five cases, petitions had been submitted seeking similar 

action in approximately 15 other communities. But the scope of the 

i 

problem does not end there. 

5. Careful review of the comments and data submitted in the 

instant proceedings has convinced us that it would not be useful to 

attempt to find solutions of lasting value within the relatively limited 

2 / 

scope of the instant proceedings. - Although they have shed helpful light 

i 

on the problems associated with deintermixture, including the disposition 

of the channels sought to be removed, the question of "white areas" and 

others, it has become clear that these proceedings provide an inadequate 

1/ In our Notice of Further Rule Making (FCC 55-402) in Docket 
No. 11238, issued April 21, 1955, we explained that y?e were "attempting 
to arrive at a decision of future policy to be uniformly folbwed, wherever 
possible, in the effectuation of our Allocation Table for a nationwide 
television system." 
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basis for the formulation of policies which must take due account of the 
extensive and intricate inter-relationships of all parts of the Table of 
Assignments. 

6. Petitioners seek alleviation of a nationwide problem by action 
directed toward their individual, local communities, Whatever the 
merits of their contentions that local deintermixture would benefit the 
particular UHF operators and their local communities, the Commission 
has serious doubts that the requested relief would be meaningful with 
respect to the general problem. It is noted that most of these petitions 
are directed toward those communities where both VHF channels and 
UHF are now allocated but where no VHF stations (or, in some instances 
not more than one) have commenced operation, apparently on the theory 
that deintermixture should be accomplished wherever VHF stations have 
not yet become so established that, in the view of petitioners, de inter¬ 
mixture is no longer feasible. In our opinion, if de intermixture, even 
on a partial basis, shodd finally be determined to be a useful method of 
resolving the overall problems, the particular communities for its 
application should not be selected merely because of the fortuitous 
circumstance of whether a VHF station has commenced operation in any 
particular community. Certainly there is nothing in the records before 
us which would lead us to conclude that the limited de intermixture here 
sought would provide any significant help in resolving the difficulties 
now confronting UHF boradcasters in other communities, or for that 
matter, whether the relief that might result in the areas directly involved 

27 On August 29, 1955, Monona Broadcasting Company and Bartell 
Television Corporation filed a petition requesting the Commission to take 
official notice, or to permit limited reopening of the record in the Madi¬ 
son proceeding to admit certain figures released in August 1955 by the 
United States Census Bureau. Radio Wisconsin, Inc., filed a response 
to this request. This data has been considered by the Commission. 

In the Evansville case, On The Air, Inc., moved to strike the 
comments of Mid-America Broadcasting Corporation, contending that it 
would be illegal for the Commission to adopt Mid-American proposal 
without further rule making. Owensboro On The Air, Inc., and Owens¬ 
boro Publishing Company also moved to dismiss Mid-America T s comments. 
Mid-America filed a reply to these motions. Mid-America’s comments 
have been considered in the proceeding. 






would materially strengthen UHF in general. There is little, if any, 

i 

reason to believe, for instance, that the reassignment of channels as 
requested in the instant petitions, and in the other pending petitions 

l 

seeking similar relief, would significantly stimulate the conversion of 
VHF receivers, the increased sale of combination UHF-VHF sets, the 

j 

improvement of UHF transmitting and receiving equipknent or the elimin- 

j 

ation of UHF and VHF equipment cost differentials. Moreover, apart 
from the question of whether deintermixture would provide lasting benefit 

i 

i 

to the specific communities in question here, it is not possible to ascer¬ 
tain on the basis of the instant rule making proceedings whether inter¬ 
mixture on the basis proposed by petitioners would be consistent with 

i 

measures which the Commission must consider in a separate rule making 
proceeding of much broader scope to cope with the nationwide problem. 

7. The present system of intermixed channel assignments is basic 
to the structure of television allocations established by the Sixth Report 

and Order. We believe that any modification of the Table of Assignments 

| 

which would involve significant departures from this system of assignments 
requires a thorough re-examination of the entire television structure. 

The inter-relationships between the particular circumstances in specific 
cases and the nationwide television system as a whole cannot be disregard¬ 
ed. In the Commissions opinion, considerations of bbth fairness and 
practicability preclude an ad hoc approach such as that suggested by the 
petitioners in these proceedings. 

i 

i 

8. The Commission is convinced that if lasting solutions to the 
alloction problems now confronting the development of a nationwide 
competitive television service are to be found, the approach must be 

1222 nationwide in scope. Accordingly, in order to facilitate the orderly 
examination of a number of possible solutions, the Commission is 
instituting a general rule making proceeding. Only through such a general 
proceeding do we believe the Commission may thoroughly and effectively 
treat this matter. Accordingly, the Commission believes that the public 

I 

interest would be best served by denying the instant requests for de inter- 

i 

mixture Petitioners will have the opportunity of participating in the 


general rule making proceedings and our denial of their petitions is 
without prejudice to any action the Commission may take as a result of 
that proceeding. 

9. The Hudson Valley proposal presents a different problem. 

Hudson Valley requests the assignment of a new channel, Channel 10, 

to Vail Mills, a small community located in the Albany-Schenectady-Troy 

area, about 20 miles northwest of Schenectady. The Hudson Valley 

proposal comports with the Commission's present television allocation 

plan and rules. Unlike the proposals for deintermixture, the petition 

to assign Channel 10 to Vail Mills is consistent with the rules and 

principles of our present television allocations established in the Sixth 

Report and Order. Channel 10 would meet the present minimum spacing 

3/ 

requirements and all other standards. - Until a decision has been 
reached on possible amendments to our present allocation, the Com¬ 
mission believes that it would not be justified in withholding action, 
pursuant to our present allocation plan and rules, that would bring addi¬ 
tional television service to a significant number of people. Refusing to 
make use of this valuable VHF frequency as contemplated by the present 
rules would, we believe, be a waste of valuable spectrum space for which 
active demand is indicated. Channel 10 in Vail Mills will represent a 
second television service to an appreciable percentage of families resid¬ 
ing in the area, as well as a first service to a significant number of 
families. We do not believe that we would be justified in withholding this 
service, which can be afforded under our present rules even though we 
are presently considering possible amendments to our allocations. 
Accordingly, we are amending our rules to add the assignment of 
Channel 10 to Vail Mills. 

3/ It is noted that Vail Mills does not have a postoffice. A postoffice, 
however, is not a prerequisite to the assigment of a television channel. 
The postoffice is merely a convenient reference point; and the lack of a 
postoffice in a community does not bar an assignment. 
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10. A number of parties have filed requests for additional time 
for the filing of supplementary comments, or for the reopening of the 
record for the submission of additional material or for other relief. 

I 

The submitted basis of these pleadings is that matters have been pre- 

I 

sented to the Commission outside of the formal framework of comments 
and arguments provided for in the procedures governing consideration of 

i 

1223 the petitions and notices of proposed rule making. In short, an opportun 

i 

ity to reply to this matter is requested. The material referred to 
related to possible national reallocation schemes. It! does not pertain 

to the merits of granting or denying the particular petitions before us, 

i 

except as part of such a nationwide approach. We have determined that 
the records now before us are inadequate to support a grant of the 

I 

requested deintermixture because of their limited scope. We of course 
have knowledge, and should, of other and more general suggestions 

informally submitted to us or before Congressional cbmmittees. Having 

i 

decided upon these records that some approach other! than piecemeal 
de intermixture must be followed, we will afford an opportunity for the 
formal submission of nationwide solutions in the general rule making 
proceeding we are concurrently instituting. Whatever plans or solutions 
which may there be advanced by those persons who wfere not parties to 
the present proceedings will be considered in that proceeding, and an 
opportunity afforded for the submission of supporting or adverse 

i 

i 

comment. In view of our decision in the instant proceedings, and the 
fact that a new proceeding of wider scope will now be held, there is no 
point in reopening the present proceedings to insert comments, and 
replies thereto, whose function is to discuss nationwide plans and whose 

i 

proper forum is the general rule making proceeding in which all 

j 

interested parties may participate. 

i 

11. There are also pending in the Evansville case (Docket 

No. 11334) petitions filed on November 7, 1955, by Mid-America 

i 

Broadcasting Corp. and Premier Television, Inc., and Ohio Valley 
Television Company, jointly, which request, inter alia, consolidation 

i 

of the rule making proceeding concerning de intermixture in Evansville 


l 

i 
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and Hatfield with the two adjudicatory proceedings instituted for the 
purpose of chossing among mutually exclusive applications for VHF 
Channels 7 and 9 assigned to those cities. The same petitions also 
request an amendment of the rules which would preclude action on 
applications for construction permits for new television stations until 
after disposition of all pending petitions for rule making and rule making 
proceedings looking toward removal of the particular channels assignments 
applied for. The Commission does not believe that it would be desirable 
to confuse the rule making proceeding with questions at the comparative 
merits of mutually exclusive applications, which are at issue in the 
adjudicatory proceedings. Moreover, it would serve no useful purpose 
to burden the rule making process by consolidating the two matters since, 
as we point out in paragraph 6 above, final decision on deintermixture of 
VHF and UHF channels in any community should not be governed by the 
existence or absence of a VHF station in the community. Nor does the 
Commission believe that it would serve the public interest to adopt the 
proposed amendment to the rules, which would be tantamount to a freeze 
on authorizations for new television stations. The Commission believes 
that it must retain the discretion to determine on a case-by-case basis 
when the public interest requires that it freeze its adjudicatory processes 
during the pendency of rule making. (See FCC v. WJR, The Goodwill 
Station, Inc. , 337 U.S. 265. The Commission is of the opinion that the 
procedural inflexibilities petitioners seek to introduce are neither 
necessary nor desirable. The petitions referred to at the beginning of 
this paragraph are, accordingly denied. The petition for intervention 
1224 in the adjudicatory proceedings, which were incorporated in the same 
documents with the foregoing requests, are not disposed of here. 

Various requests for stays in adjudicatory proceedings are also not 
disposed of here. 

12. Several additional petitions Advert to the fact that Commissioner 
Mack was not yet a member of the Commission at the time the oral argu¬ 
ments were held in the instant proceedings and request further oral 
argument for the purpose of enabling Commissioner Mack to participate 
in these proceedings, and to afford an opportunity to present views on 




courses of action which petitioners state were not contemplated at the 
time of the initial oral arguments^ It should be recognized at the outset 
that there is no requirement of law that an oral argument be afforded in 
a rule making proceeding. FCC v. WJR, The Goodwill Station, Inc., 

i 

et al, 337 U.S. 265. Daily News Television Company; 7 Pike & Fischer, 
R. R. 839. The Commission, within its discretion, heard oral argu¬ 
ments in these proceedings. However, we see no necessity for further 
argument. Petitioners' reference to participation by Commissioner 
Mack erroneously presupposes that because he took office after the oral 
arguments were held, he is not qualified to participate in decisions 

i 

adopted in these proceedings. In the Commission’s view, no such 
limitation affects the qualifications of a Commissioner to participate in 

these proceedings. The full record in the proceeding^, including the 

| 

transcript of the oral arguments, has been available to Commissioner 

Mack; and he has read the transcript. There is no bar to participation 

| 

by a Commissioner who takes office after an oral argijiment if the 
Commissioner has read the transcript of the argument. See Eastland 
Co. v. FCC , 92 F. 2d 467, cert. den., 302 U.S. 735. The petitions 
requesting further oral argument in these proceedings are accordingly 
denied. 

13. Authority for the adoption of the amendment herein is contained 
in Sections 4 (i), 301, 303 (c), (d), (f) and (r), and 307 (b) of the 
Communications Act of 1934, as amended. 

| 

14. In view of the foregoing, IT IS ORDERED, That the foregoing 
petitions for deintermixture listed in paragraph 1 aboVe, ARE DENIED. 

i 

15. It Is Further Ordered, That, effective December 16, 1955, 
the Table of Assignments contained in Section 3. 606 of the Commission’s 
Rules and Regulations IS AMENDED insofar as the city named is concerned 

I 

as follows: 


! 




1225 


82 

City - Channel 

Vail Mills, N.Y. 10- 

Federal Communications Commission 

Mary Jane Morris 
Secretary 

Adopted: November 10, 1955 
Released: November 10, 1955 

♦See attached Dissenting Statements of Commissioners Hyde and Bartley; 

♦See attached Statement of Commissioner Webster concurring in part and 
dissenting in part. 

(NOTE: Rules changes herein will be included in Amendment 3-61) 


DISSENTING OPINION OF COMMISSIONER 
ROSEL H. HYDE 

I dissent to the Report and Order entered by the majority in 
Docket Nos. 11238, 11333, 11334, 11335 and 11336, dated November 2, 
1955, and to the Memorandum Opinion and Order of the same date, 
denying some 26 petitions for rule making to amend Part 3 of the 
Commission's regulations. I consider the actions of the majority of 
the Commission to be premature, ill-advised and wholly inconsistent 
with the Commission's other actions in this area. 

The Commission is under a statutory mandate to provide a nation¬ 
wide competitive television service. Until it has been shown that this 
can be achieved with the 12 present VHF channels (or that additional 
VHF channels are available with which to achieve such result), I deem 
it imperative to preserve the UHF service. What the Commission has 
done today may deal a death blow to UHF television service. 

The Orders which have been entered in these cases would dispose 
of a large number of individual petitions addressed to specific situations, 


i 

! 

i 
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by blanket declarations to the effect that action on individual petitions 
would not resolve the overall problem. This offers strange reasoning 

i 

and an abrupt change in procedure much belated in it£ application. 

Until this moment, it has been the practice of the Commission to 
consider petitions for changes in rules establishing the TV allocation 
upon an individual basis. Many such petitions have been acted upon in 
individual rule making proceedings. A large number; of such petitions 
have been granted, including petitions for shifts in TV station assign¬ 
ments, changes in zones, reservation of channels tot educational 
purposes, and the addition of new station assignments. Five of the 
petitions disposed of today have been subjects of notices of proposed 
rule making issued in March of this year. Comment was invited from 

interested persons, and the Commission requested that participants 

| 

direct their attention and submit data with reference to a number of 
particular matters. Oral Argument in the five cases; was heard before 
the Commission on June 27 and 28, 1955. The rule hiaking notices, the 

j 

requests for specific information and the issues discussed in the argu- 

I 

ment contemplated consideration of the cases on their individual merits. 
The summary disposition of these cases today on wh^t is essentially a 
new procedural device seems certain to raise grave questions as to the 
meaning of the earlier proceedings. 

i 

While the orders are virtually bereft of specific findings to 
support the conclusions, it is manifest that material, both in and end de 
hors the record, has been considered in reaching suqh conclusions. The 
unfortunate result of this method of disposing of the various proposals 

is that no real consideration is given to the merits of any of them. 

| 

Moreover, to the extent that information outside of the record played 

i 

a part in the majority decision, the participants in the formal proceed- 
ings have not had a fair opportunity to be apprised of the existence of 
such material, let alone meet or test the validity thereof. To give the 

semblance of due process, the majority proposes a general rule making 

| 

proceeding in which all of the various problems can be lumped together 
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and considered, and in which proceeding all pertinent information can be 
spread upon a public record before a final determination is reached. 

1226 The procedures which have been invoked at this time can only be 

interpreted as putting the petitions (and the formal proceedings heretofore 
held on a number of them) out of the way, although obviously, such 
procedure is not at all necessary to the general rule making proceeding 
proposed. 

But the obvious reason for the sudden haste of the majority in taking 
the present action is to clear the decks for the immediate grant of VHF 
applicaitioh^n a number of communities involved in the deintermixture 
cases, and in other communities in which deintermixture has been 
suggested and peremptorily turned down. The de intermixture petitions 
which have been turned down request stays in the pending VHF proceedings. 
Therefore, these requests for stays are here being denied without proper 
findings or without proper consideration of the material submitted in their 
support. But if the evidence which has been adduced by the petitioners 
(and not considered by the majority) has merit, the grant of these VHF 
applications may well have the effect of denying the very relief sought by 
the proponents of denintermixture prior to the determination of the general 
rule making proceedings. Without passing upon the contentions made by 
the various petitoners, and without evaluating the evidence that has been 
adduced upon the record, the Commission may, in granting the VHF 
applications, effectively eliminate many UHF stations which are presently 
in operation and in many instances render the cases moot. Thus, we have 
a situation not too dissimilar from that presented in the Ashbacker case 
whereby the Commission, by making a grant to one applicant before it 
is effectively denying relief to another party, and without giving that party 
its day in court. The actions of the Commission in making further VHF 
grants in these areas can but have the effect of seriously hampering and 
perhaps of unalterably precluding the Commission from giving prof>er 
and adequate consideration to the overall study of the allocation plan. 
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1227 DISSENTING STATEMENT OF COMMISSIONER 

ROBERT T. BARTLEY 

I believe these petitions should be disposed of separately upon 

i 

their individual merits, thereby serving as a pattern for the expeditious 
disposition of the remaining deintermixture petitions, j Such action would 
afford stability and guidance to the television service.; Such action would 
clear the way for continued processing of applications and would provide 
permit holders with the necessary confidence that their status would not 

j 

be changed in the immediate future. The uncertainty created by the 
action of the majority is not conducive to encouraging the assumption of 

i 

the substantial risks involved in getting additional service on the air. 

With respect to the Vail Mills "slug-in”, I cannot agree with the 
conclusion reached by the majority on the merits of the petition. In my 
judgment, the result will be the death knell of multiply UHF services in 
the area; consequently, less instead of more service to the public. 


1228 COMMISSIONER WEBSTER CONCURRING IN PART 

AND DISSENTING IN PART 

I 

When consideration was first given to these deintermixture cases 
I was of the opinion that, deplorable as may be the delay already 
occasioned by unforeseen developments relating to thebe petitions, 
action thereon at this time, in the face of the Commissions notice of 

proposed rulemaking for the purpose of reviewing the nationwide 

| 

television allocation plan, appeared both inappropriate and inconsistent. 
It seemed to me that the further delay which would result from the 

i 

Commission withholding action on these petitions until a decision in the 

I 

general proceeding had been reached would be warranted in view of the 

cloud which the decision in these cases might place upon the larger 

i 

proceeding. 

However, in view of the fact that the Commissions report and 

! 

i 

i 

i 
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order as now written provides that its denial of the deintermixture 
petitions is without prejudice to any action the Commission may take 
as a result of the general rulemaking proceeding in which the petitioners 
in these de intermixture proceedings will be given the opportunity to 
participate, it would appear to me that the majority’s views are sufficient 
ly similar to mine to enable me to concur with its report and order 
insofar as it concerns the deintermixture cases. 

However, the decision to authorize a drop-in of Channel 10 at 
Vail Mills, New York, is so obviously inconsistent with the proposed 
general rulemaking proceeding that I am forced to dissent from this 
action. 


1229 [Received, November 21, 1955, FCC] 

In re Applications of 

RADIO WISCONSIN, INC. 

Madison, Wisconsin 

BADGER TELEVISION COMPANY, INC. 

Madison, Wisconsin 

For Construction Permits for New 
Television Stations 

PETITION FOR INTERVENTION AND OTHER RELIEF 

Monona Broadcasting Company (hereinafter referred to as 
’’Monona”), permittee of television station WKOW-TV, and Bartell Tele¬ 
vision Corporation (hereinafter referred to as ’’Bartell”^ permittee of 
television station WMTV, both of Madison, Wisconsin, by their attorneys 
respectfully request: 

(a) That they be permitted to intervene in Docket 
Numbers 8959 and 10641 and that such proceeding be 
remanded for further hearing on the issues hereinafter 
detailed; or 


) 

} FILE NO. BPCT-410 
Docket No. 8959’ 

FILE NO. BPCT-1472 
Docket No. 10641 


(b) In the alternative, that in the event such request 
to intervene is denied, the final determination pf the above 
entitled proceedings be stayed until the disposition of the 
rule making proceedings initiated by the Commission on 
November 10, 1955 (Docket No. 11532); or ! 

(c) In the event that such request for intervention, 
or for a stay, is not granted, that the decision in the 
above entitled proceedings, granting a construction permit 
to whichever one of the two applicants the Commission 
selects, condition said construction permit in the manner 

i 

heretofore adopted by the Commission (see BPCT-1908) 

j 

so as to permit the Commission, without any further 
proceedings and without recourse by the permittee, to 
make such changes in, or to terminate the construction 
permit, in accord with the final determination of the 
pending rule making proceedings in Docket No.| 11532 
and, further, to stay any construction pursuant to such 
permit until the final decision in Docket No. 11532. 

In support of the foregoing, the petitioners allege: 

1. Monona, fifteen months ago on August 27, 1954, petitioned the 

j 

Commission to amend Section 3. 606 of its Rules, to deintermix the 
Madison, Wisconsin, market by reserving for educational use VHF 
Channel 3, and by allocating for commercial use the UHF channel now 
assigned for educational use. This petition was denied by the Commission 
on October 29, 1954, because "in reliance of these assignments, two 

j 

parties have prosecuted applications for Channel 3 at considerable time 
and expense" (FCC 54-1355). On resubmission of the petition on 

1230 

February 15, 1955, and upon further consideration, it was granted by 
the Commission through the institution of rule making proceedings 
(Docket No. 11335, FCC 55-408) looking toward the deintermixture of 
Madison. 

j 

2. The Commission, in instituting such proceedings, recognized 
the importance and gravity of the problems posed and requested specific 
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attention to be paid to their many facets (see Paragraphs 6 (a) to (h) 
of the Commission's Order of March 30, 1955, FCC 55-408). Pursuant 

to the Commission’s express request, Petitioners, the above entitled 
applicants, and other parties participated in said rule making proceedings, 
and adduced evidence supporting and opposing the Commission’s proposed 
changes in Section 3. 606 of the Table of Assignments. Oral arguments 
on such proceedings were held before the Commission en banc on 
June 27 and 28, 1955, and thereafter the Commission, on November 10, 
1955, issued a Report and Order wherein the petitions for deintermixture 
involved in said Docket No. 11335 (as well as in four other de intermixture 
proceedings) were denied but, as will be shown below, the denial was not 
upon the merits. Similarly, some thirty other pending petitions before 
the Commission were also denied. At the same time that said petitions 
were denied, the mentioned ’’general” rule making proceedings 
(Docket No. 11532) were instituted. 

3. The sole basis advanced by the Commission for the denial of 
these petitions was its belief that the important problems posed cannot 
be decided on a ’’piecemeal basis” but are ’’national” in scope. The 
merits of the petitions, insofar as they affect the Madison area, or the 
validity of evidence adduced and arguments presented, were not passed 
upon. All petitioners are, in effect, invited to participate in the pending 
”broad ’ proceedings. The petitions, as a practical matter, are 
consolidated into such proceeding. However, the applications in Docket 
Numbers 8959 and 10641 are not so consolidated and it appears clear that 
the Commission does not now consider itself required to stay final 
action in said proceedings (see Memorandum Opinion and Order, 

1231 Biscayne Television Corporation, et al (Docket Nos. 10854, et al, 

FCC 55-1029)). 

4. Unless the Commission maintains the status quo in the Madison 
market, it is manifest that the implementation of whatever decision will 
ultimately flow from the proceedings in Docket No. 11532 will be seriously 
impaired. Moreover, the consideration of the various possible solutions 

to the allocations problem will be made more difficult and will be influenced 
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by equities established by the grant of Channel 3 in these proceedings 

I 

(see language of the Commission in denying Monona's original petition 

i 

to deintermix because of the "considerable expense 1 j to which the 
applicants for Channel 3 have been subjected — citation, 1, supra ). The 
inevitable result will be to deny to the Petitioners by procedural legerdemain 
the very relief that they have sought in the de interm Uture proceedings 
(see Ashbacker Radio Corporation v. Federal Communications Com¬ 
mission , 326 U.S. 327; Northwest Airlines v. Civil Aeronautics Board , 
90U.S. App. D.C. 158, 194 F. 2d 339; Zenith Radio Corporation v. Federal 
Communications Com ., 93 U.S. App. D.C. 284, 211 F. 2d 629; 

i 

Delta Air Lines Inc , v. Civil Aeronautics Board (C. A.D.C. Case 
No. 12964, decided October 24, 1955)). 

i 

5. Petitioners have alleged, and here reiterate, that a grant of a 
construction permit for Channel 3 in Madison, Wisconsin, to either of 

i 

the two applicants would not be in the public interest: in that such a grant 
would inevitably result in the elimination of one, and probably both, of 
the existing commercial television stations now serving the area; in the 

i 

substantial diminution of receiver circulation for the educational station 

i 

now serving the area and, therefore, in the eventual; elimination of such 
educational service; and in precluding the development of additional 
stations to serve Madison and the communities outside of Madison which 

i 

now do not have a local television outlet. Petitioners deny the existence 
in the Madison area of the so-called "white areas" without acceptable 
television reception. 

i 

6. As the Petitioners are the permittees of the existing UHF 

i 

stations in Madison, it is obvious that severe economic injury would be 

suffered by them as a result of the grant of Channel 3. Such manifest 

i 

economic injury makes the status of the Petitioners to intervene in these 
proceedings clear under the doctrine of the Sanders base ( Federal 
Communications Commission v. Sanders Brothers Radio Station, 309 
U.S. 470). 

7. Before granting either one of the two applicants a construction 
permit for said Channel 3, the Commission should first determine the 
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effect of such grant: (a) upon existing services; (b) upon prospective 
additional services; (c) upon television service throughout the country; 

(d) upon the proper implementation of the existing Sixth Report and 
Order within whose framework the Commission's present Table of 
Assignments is now premised; and (e) upon the proper implementation 
of the decision to be made as a result of the pending rule making 
proceedings (Docket No. 11532). These matters would present 
appropriate issues to be considered in a remand of Docket Numbers 
8959 and 10641, as prayed. 

8. Petitioners are prepared to adduce evidence to the Commission 
concerning the effect of such grant, conclusively proving that such a 
grant would not be in the public interest and that a diminution, rather 
than addition, of service would result. In this connection, it is 
respectfully requested that the evidence thereon submitted by the Peti¬ 
tioners in Docket No. 11335, and not considered by the Commission 

in its denial of the petitions therein, be incorporated by reference in 
this document. 

9. The reason why Petitioners have not heretofore attempted to 
intervene in these proceedings has been the belief that the Commission, 
in instituting the rule making proceedings in Docket No. 11335, 
necessarily had under consideration the basic question of deleting 
Channel 3 from commercial use in Madison and would rule thereon on 
the basis of the record compiled. The Commission also had before it 
petitions to stay the proceedings in Docket Numbers 8959 and 10641. 

1233 That rulings on the requests for a stay would be made by the Commission 
based on the record, was also relied upon. These rulings the Com¬ 
mission has failed to make in its Report and Order of November 10, 1955. 
Moreover, Petitioners were fully aware of, and relied upon, the testi¬ 
mony of the Chairman of the Federal Communications Commission to the 
effect that no final action would be taken by the Commission on the 
adjudicatory proceedings involved in Madison, pending the outcome of 

1/ T, Senator Pastore. How about in the deintermixture; is that still going 
on? (cont'd) 
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the ’’intermixture question”. Accordingly, ’’good cause” exists for 
the late filing of this request for intervention. 

j 

10. In the event that the commission will not permit intervention 
in Docket Numbers 8959 and 10641 by the Petitioners, then it is manifest 
that the unconditioned grant of a construction permit! for Channel 3 to 
one of the two applicants will result in the substantial expenditure of 
funds by the permittee for the construction of the new television facility. 
The effect of these expenditures, as stated by the Commission itself in 
denying the original petition of Monona (see Par. 1,! supra) and, in view 

i 

j 

of the long history of the Commission in recognizing the existence of 
certain equities after the construction of a facility, would be to create 

i 

1234 a virtually insurmountable obstacle to the later change or elimination 
of this facility, should the Commission decide that it would be in the 
public interest to do so as a result of the proposed rule making proceed- 

i 



Senator Pastore. Has any policy been promulgated by the Com¬ 
mission as to whether or not it should continue in the public interest? 

Commissioner Doerfer. We just heard two days or oral argument 
last week. 

Senator Pastore. Are you granting intermixtures in the meantime? 

Mr. McConnaughey. Under the Sixth Report, they are, yes, sir. 

Senator Pastore. Aren’t we muddying up this soup a little more? 

Mr. McConnaughey. We have held up the grants in these cases 
which have been filed . 

Senator Pastore. Everybody seems to be of accord here that one 
of the big problems is intermixture, and yet we go on doing it. At the 
same time we are investigating it to reach a decision as to whether or 
not it is a good policy to have it. 

Mr. McConnaughey. We have not gone on. We have held them up. 
In these cases you are acquainted with we have held them up and not 
issued any grants at all, pending the outcome of the intermixture 
question. ” 

(Transcript of the hearings before United States Senate Committee 
on Interstate and Foreign Commerce, S. 1648, July 7, 1955 
(84th Cong.), pp. 43-4. (Emphasis supplied)). 
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ings now pending (Docket No. 11532). In addition, such grant would 
result in the elimination of the existing commercial UHF services of the 
Petitioners. This not only would delete desirable additional services 
to the viewers in the area served by the stations operated by the Petition¬ 
ers, but would probably make any later action by the Commission, 
deintermixing Madison, a nullity insofar as the two petitioners are 
concerned. They might then have no stations to preserve. If the argu¬ 
ment be made that the expeditious disposition by the Commission of the 
"general" rule making proceedings, in view of the time schedules set 
forth therein, will result in a final determination before the Petitioners' 
stations will be driven off the air — then, obviously, the further limited 
delay in the disposition of the pending applications would not be of great 
consequence. If, on the other hand, the Commission does not ejqpect to 
decide such proceedings as expeditiously as the proposed time schedules 
indicate, then it is manifest that the injury which would be suffered by 
the Petitioners and the viewing public would be irreparable. Manifestly, 
one of the purposes of the pending rule making proceeding is to preserve 
existing services, or to provide for adequate substitution of facilities. 
Any action now effectively eliminating (without providing adequate 
substitutes therefor) the very service the Commission seeks to preserve 
is clearly incompatible with its evident purpose in authorizing the broad 
rule making proceedings. 

11. Petitoners are aware that the Court, in Federal Communica- 
tions Commission v. WJR, The Goodwill Station, Inc. , 337 U.S. 265, 
upheld the discretion of the Commission to conclude its adjudicatory 
proceedings on the basis of its existing rules, rather than to withhold 
action on the basis of "supposititious eventualities" which might result 
from the pending rule making proceedings. However, whereas the 
exercise of this discretion was held to be reasonable in the WJR case, 
the facts here necessarily lead to a contrary result, for the conclusion 
1235 of the adjudicatory proceeding in WJR would not result in any legally 
recognizable harm to WJR. Here, on the other hand, the grant of the 
VHF permit in Madison will result in immediate and most dire injury to 
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the public interest as well as to the Petitioners. In this connection, it 
should be noted that, subsequent to the WJR litigation, the Commission 
did impose a freeze on just the kind of application involved in that case. 
Here, the danger is so immediate that the Commission must take prevent- 
ive action. However, the gravity of the situation is well recognized by 
the Commission in veiw of the institution of rule making proceedings 
and the rationale of the Commission therein. Any course of action not 
staying the proceedings would be an arbitrary exercise of such dis- 

i 

cretionary power as the Commission may possess. : 

12. Accordingly, it is respectfully submitted that a stay in these 
proceedings should be issued pending the determination of the Commission 
as to the assignment of Channel 3 to Madison in Docket No. 11532. 

13. In the event that the Commission does not see fit to grant 
prayers (a) and (b) of the Petitioners, hereinabove set forth, it is 
respectfully requested, for the reasons advanced above, that any grant 
of a construction permit for Channel 3 be conditioned upon deletion or 

change without notice or further hearing, if necessitated as a result of 

! 

Docket No. 11532, and subject to the further condition that no construc¬ 
tion be commenced until the final determination in such docket. The 

! 

grant of this request would not hamper the Commission's disposition of 

i 

the adjudicatory proceedings, but would preclude the| unnecessary 
expenditure of funds by the permittee with the consequent raising of 
intangible but recognizable rights and equities in said permittee by such 

construction. The imposition of such conditions to the grant would also 

! 

preclude hampering the Commission in reaching the Result most benefi¬ 
cial to the public interest, as indicated by the evidence that will be 
adduced in such rule making proceedings; would not result in a long 

i 

1236 period of delay in view of the dates for comments and reply comments 
fixed by the Commission in Docket No. 11532; and would be wholly 
consistent with the action heretofore taken by the Commission in the 
grant in BPCT-1908 (see FCC 55-458, Footnote 1). j 

14. The failure of the Commission to grant one of the above 
prayers would, in effect, deprive the Petitioners of the right of having 


their contentions, and the evidence which they have adduced, and which 
they propose to present again in support thereof, fairly considered by, 
and acted upon by, the Commission before action is taken by the Com¬ 
mission in another proceeding, which action would effectively deny the 
relief here sought (see citations in Para. 4, supra). 

In view of the foregoing, Petitioners, therefore, respectfully 
request: 

(a) That they be permitted to intervene in Docket Numbers 8959 
and 10641 and that such proceedings be remanded for further hearing 
on the issues hereinbefore detailed; or 

(b) In the alternative, that in the event such request to intervene 
is denied, the final determination of the above entitled proceedings be 
stayed until the disposition of the rule making proceedings initiated by 
the Commission on November 10, 1955 (Docket No. 11532); or 

(c) In the event that such request for intervention, or for a stay, 
is not granted, that the decision in the above entitled proceedings, 
granting a construction permit to whichever one of the two applicants 
the Commission selects, condition said construction permit in the 
manner heretofore adopted by the Commission (see BPCT-1908) so as 
to permit the Commission, without any further proceedings and without 
recourse by the permittee, to make such changes in, or to terminate, 
the construction permit,- in accord with the final determination of the 

1237 pending rule making proceedings in Docket No. 11532 and, further, to 
stay any construction pursuant to such permit until the final decision in 
Docket No. 11532. 

Respectfully submitted, 

Bartell Television Corporation Monona Broadcasting Company 

By Samuel Miller By Benito Gaguine 

853 Washington Building Fly, Shuebruk, Blume & Gaguine 

Washington, D.C. 1001 Connecticut Avenue, N.W. 

Its Attorney Washington, D.C. 

Its Attorneys 

November 18, 1955 

1238 (Certificate of Service) 
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AFFIDAVIT 

i 

Benito Gaguine, being first duly sworn, deposes and says that he 
is the attorney for Monona Broadpasting Company, and he has read and 

knows the contents of the foregoing Petition for Intervention and Other 

! 

Relief, has knowledge of the facts therein stated insofar as they pertain 
to Monona Broadcasting Company, and that to the host of his knowledge, 
information and belief, said facts, insofar as they pertain to Monoma 
Broadcasting Company, are true and correct. 

Benito Gaguine j 

Subscribed and sworn to before me 
this 18th day of November, 1955 

i 

Notary Public, District of Columbia 
My Commission expires: 

| 

i 

i 

__ ! 


AFFIDAVIT 

Samuel Miller, being first duly sworn, depose? and says that he 
is the attorney for Bartell Television Corporation, and he has read and 
knows the contents of the foregoing Petition for Intervention and Other 

Relief, has knowledge of the facts therein stated insofar as they pertain 

■ 

to Bartell Television Corporation, and that to the best of his knowledge, 
information and belief said facts, insofar as they pertain to Bartell 
Television Corporation, are true and correct. 

Samuel Miller j 

Subscribed and sworn to before me 
this 18th day of November, 1955 

| 

Notary Public, District of Columbia 
My Commission Expires: 


i 


i 



1240 [Received, November 21, 1955, FCC] 

In re Applications of ) 

RADIO WISCONSIN, INC., \ Docket No. 8959 

Madison, Wisconsin ^ File No. BPCT-410 

BADGER TELEVISION CO., ) Docket No. 10641 

Madison, Wisconsin ) File No. BPCT-1472 

For Television Construction l 

Permits (Channel 3) j 

and ) 

In the Matter of j 

Amendment of Part 3 of the ) 

Commission’s Rules and ) 

Regulations Governing ) Docket No. 11532 

Television Broadcast ) 

Stations. ) 

PETITION FOR LEAVE TO INTERVENE 
AND FOR FURTHER RELIEF 

Comes now Winnebago Television Corporation (Winnebago), by its 
attorneys, and requests leave to intervene in the above-entitled compara¬ 
tive television hearing and further requests, with respect to said 
proceeding, that the Commission, in the alternative, (a) stay all further 
action during the pendency of the above-entitled rule making proceeding 
in Docket No. 11532, or (b) re-open the record and remand the case to 
the Examiner for further hearing upon enlarged issues as set forth more 
fully below, or (c) impose an appropriate condition in the form set forth 
below on any Channel 3 construction permit. In support whereof the 
following is shown: 

1241 The Request for Intervention 

1. Under Section 309 (b) of the Communications Act of 1934, as 
amended, and pertinent Court and Commission precedents, any person 
who would be aggrieved or adversely affected by the grant of a construc¬ 
tion permit for a new radio or television station and who shows that there 
is a substantial question whether the publip interest would be served by 
said grant is entitled to a hearing on the application or, if a hearing has 
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already been ordered on the Commissions own or another’s motion, is 
entitled to intervene in said proceeding. FCC v. Sanders Brothers Radio 
Station , 309 U.S. 470; The Voice of Cullman , 6 RR 1&4; Allegheny 
Broadcasting Corp. , 10 RR 118JL. 

2. The above-entitled comparative proceeding involves applications 
for construction permits for new television stations to operate on 
Channel 3 at Madison, Wisconsin. The applications ^ere designated 

for hearing on August 14, 1953. Hearing was held and the Initial 
Decision was issued on August 3, 1954. Oral argument upon the excep¬ 
tions to said decision was held before the Commission on December 17, 
1954. | 

3. Winnebago is permittee of UHF television station WTVO, 
Rockford, Illinois. In its Sixth Report the Commission allocated 
Channels 13, 39, and 45* to Rockford. WTVO, on Channel 39, has been 
providing a television service to the Rockford area since April 29, 1953. 
Channel 13 has been assigned to Greater Rockford Television, Inc. 

1242 (WREX-TX), which commenced operation September 18, 1953. No 

i 

application has been filed for the educational channel (Channel 45*). 
Likewise, in its Sixth Report the Commission allocated Channels 3, 21* 

27 and 33 to Madison, Wisconsin. All three of the UJiIF channels are 

! 

assigned to operating television stations: Channel 27 to Monona Broad¬ 
casting Co. (WKOW-TV), which commenced operation June 30, 1953; 
Channel 33 to Bartell Television Corp. (WMTV), which commenced 
operation July 8, 1953; and Channel 21* to Wisconsin: Radio Council 
(WHA-TV), which commenced operation March 26, 1954. The VHF 
channel (3) is the subject of the above-entitled comparative hearing. 

4. On August 30, 1954, WKOW-TV filed a petition requesting rule 
making to amend the Table of Assignments by shifting the educational 
reservation in Madison from UHF Channel 21 to VHF Channel 3, in order 
to achieve deintermixture in that area. The two Channel 3 applicants 
opposed the request. On November 1, 1954, the Commission issued 

a Memorandum Opinion and Order (FCC 54-1355) denying WKOW-TV’s 
request for rule making. On February 16, 1955, WI50W-TV filed a 

i 

i 
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petition resubmitting its request. Oppositions thereto were again filed 
by the two Channel 3 applicants. 

5. On March 30, 1955, Winnebago filed a petition to amend the 
Table of Assignments so as to eliminate intermixture in both the Rock¬ 
ford and Madison areas. As subsequently amended, WTVO requested 
that Channel 3 be deleted from Madison, replacing it with Channel 39 
(which would be available for the successful VHF Channel 3 applicant) 
and that Channel 3 be allocated to Orangeville, Illinois, for use by 

1243 WTVO. Channel 3 at Orangeville would provide a city service to both 
Rockford and Beloit. —^ In this way, Madison would become an all-UHF 
market (with four UHF stations) and Rockford-Beloit would become an 
all-VHF market (with two competing VHF stations). It was further 
suggested by WTVO that, as an alternative, Rockford-Beloit could be 
deintermixed by substituting Channel 51 for Channel 13 in Rockford, 
and by moving Channel 13 to Aurora or Elgin, Illinois (a VHF area). 

6. In its petition, Station WTVO stated in part as follows: 

Notwithstanding that WTVO has been in operation 

3/ 

since April 29, 1953,- that it has diligently promoted 
UHF, and that it has had the advantages of outstanding 
programs provided by the NBC network, the acceptance 
of UHF in the Rockford area, particularly by the national 
advertisers, has fallen far short of expectations. The 
disparity between the homes reached by WTVO and 
WREX-TV is shown by recent audience measurement 
surveys which indicate that, on the average in the 6:00 
PM to 12:00 midnight segment, WREX-TV’s share of 

"57 WTVO was on the air five months before WREX-TV 
(paragraph 1, supra). 

1/ Beloit is part of the Rockford Trade Area, as defined by Hags from. 
The cities are approximately 15 miles apart and have many common 
interests. At least one radio station (WBEL, Beloit) has studios in 
both cities. 
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the audience is more than double that of WTVO; In the 
February 7, 1955, issue of Broadcasting-Telecasting, 
for example, WREX-TV published an advertisement 
based on surveys by Pulse, Inc., which claims that all 
15 of the top 15 once-a-week shows in the Rockford area 
are on WREX-TV. This in spite of the fact that WTVO 
carries nationally high-rated NBC programs, such as 
Dragnet, Groucho Marx, and George Gobel, and bills 
NBC for nearly 80 hours of paid telecasting monthly. 
Further evidence of the fact that WTVO’s lack of 
audience is due to non-acceptance of UHF because of 
availability of VHF service rather than to quality of 
programming is given by a recent American Research 
Bureau study of viewing habits in metropolitan kockford 
which is, to a large extent, converted to receive UHF 
signals. This survey credits WTVO with approximately 
45% of the Rockford-proper audience. It is apparent 
that receiver owners in the area adjacent to Rockford 
are content with programs from WBEX-TV and VHF 
stations in Chicago, Milwaukee and Rock Island- 
Davenport which provide a fringe service, and that no 
amount of high quality, popular programming on WTVO 
can persuade them to convert or purchase all-channel 
receivers. 4/ The disparity in advertising revenues 
between WTVO and WREX-TV is even greater than 
that between their coverage. During the week of 
February 9-16, 1955, for example, WREX-TV i 
programming 75 spot announcements by national 
advertisers and 9 half-hour national spot programs. 
During the same week, WTVO programmed 15 I 
announcements and no national spot half-hour programs. 
To add evenfurther emphasis to this comparison, the 
top national spot rate of WREX-TV is $80.00 whereas 
that of WTVO is only $50.00. WREX-TV T s top hour 
rate is $400.00 and WTVO f s is $250.00 (TV Factbook, 
Spring, 1955). 


4/ Because of the availability of VHF signals from outside 
stations, a power increase by WTVO would not remove or 
substantially reduce WREX-TV’s circulation advantage. 
WREX-TV has a set circulation of 244,024 compared to 
100,000 for WTVO ( Broadcasting, March 14, 11955). 

One immediate result of de-intermixture in Rockford 
would be to bring a new service to these 144,000 homes. 


*** 
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As noted above, Madison, Wisconsin, now has three 
operating UHF stations, two commercial and one education¬ 
al. The city is served only by UHF stations. As a result 
of the effort of the UHF stations, 98% of the receivers in 
the Madison area are capable of receiving UHF signals. 

As is shown in the petition of Monona Broadcasting Co., 
referred to above, the UHF Madison stations, while 
sustaining substantial operating losses during their 
initial period of operation, have now reached the point of 
profitable or close to profitable operation. A measure of 
stability in the television industry has been achieved in 
the Madison market. This stability, as well as the 
investment of the three UHF stations and of the public 
in UHF receiving equipment, is threatened by the 
prospective establishment of a VHF station in Madison. 
Based on UHF experience in other areas of the country, 
it is extremely doubtful that either of the UHF commer- 
1245 cial stations in Madison can survive VHF competition. 

The establishment of a VHF station will also tend to 
discourage the further sale of converters and all-channel 
receivers with the result that the potential audience of 
the educational station will be reduced. 

The instant proposal would achieve de-intermixture 
in both the Rockford-Beloit area and the Madison area. 
Madison, which is already a UHF-only area, would 
remain UHF-only, thus guaranteeing a competitive 
television service and the fullest possible usefulness 
of the educational UHF station. Rockford-Beloit, on 
the other hand, would become a VHF-only area. It is 
almost certain to become so in any event but the adop¬ 
tion of petitioner’s proposal would insure that the area 
would have two local television services rather than one. 
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Thus, unlike the de-intermixture proposals which the 
Commission has heretofore rejected, the instant propos- 

> als will result tn de-intermixture of two important areas 

rather than one. In addition, there will be no waste of 
a VHF channel. Specifically, this proposal is superior 
to that of Monona Broadcasting Company in that it de- 

* intermixes Rockford-Beloit as well as Madison and, 

equally with the Monona proposal, it guarantees a 
continued maximum audience for the educational VHF 

i 

4 i station in Madison. 

7. On March 31, 1955, the Commission adopted a Notice of Pro¬ 
posed Rule Making and Order to Show Cause (FCC 55^408), in which it 
reconsidered its prior action and granted the petitions of WKOW-TV 
and WTVO for rule making. In its Notice the Commission stated that it 
i had ’’concluded that the public interest, convenience and necessity 

i 

* would be served by the institution of rule making”. Interested parties 

* were invited to submit comments and data by May 2, 1955, subsequently 
extended to May 17, 1955, on engineering, economic,! and other matters 
germane to the de intermixture proposals. Another ten days, subsequent¬ 
ly extended to May 31, 1955, was allowed in which to file reply comments. 
Winnebago, Monona Broadcasting Company (WKOW-TV), Bar tell Tele- 

► 

] i vision Corporation (WMTV), filed data in support of their respective 

I i proposals. Radio Wisconsin and Badger Television Company (applicants 

' 1246 for Channel 3 in Madison) and Greater Rockford Television, Inc. 

f (WREX-TV) filed data and/or comments in opposition to the rule making 


proposals. Oral arguments in Docket No. 11335 and In four other de- 
intermixture cases (Docket Nos. 11238, 11333, 11334, and 11336) were 
heard by the Commission on June 27 and 28, 1955. The data submitted 
in Docket No. 11335 clearly show that the proposal of WTVO to deinter¬ 
mix the Madison-Rockford-Beloit areas is in the public interest. 


i 
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8. On November 10, 1955, the Commission adopted a report and 
Order ^denying Winnebago’s proposal in Docket No. 11335 and all other 
deintermixture proposals in that Docket and in Docket Nos. 11238, 11333, 
11334, and 11336. On the same date the Commission adopted a Memor¬ 
andum Opinion and Order denying all other pending de intermixture 
2 / 

proposals. - No consideration was given to the merits of Winnebago’s 

proposal. In lieu of such consideration, the Commission initiated a 

general rule making proceeding in Docket No. 11532 looking toward an 

3 / 

overall revision of television allocations on a nationwide basis. — 

1247 9. The denial of the Winnebago and other proposals was of 

necessity without prejudice to their being revived at some stage of the 
rule making proceeding in Docket No. 11532. In this connection the 
Commission stated in Docket No. 11335: 

. . . Petitioners will have the opportunity of 
participating in the general rule making proceedings 
and our denial of their petitions is without prejudice to 
any action the Commission may take as a result of that 
proceeding. 

And in the Memorandum Opinion denying the other proposals: 

. . . The Petitioners will, of course, have full 
opportunity to submit their views with respect to the 
overall, nationwide problem in the general rule making 

1/ In the Matter of Amendment of Section 3. 606, Table of Assignments, 
Rules Governing Television Broadcast Stations, Docket Nos. 11238, 
11333, 11334, 11335, 11336, FCC 55-1125, Mimeo 24918, released 
November 10, 1955. 

2/ In the Matter of Amendment of Part 3 of the Commission’s Rules and 
Regulations Governing Television Broadcast Stations, FCC 55-1126, 
Mimeo 24919, released November 10, 1955. 

3/ See Notice of Proposed Rule Making, In the Matter of Amendment of 
Part 3 of the Commission’s Rules and Regulations Governing Television 
Broadcast Stations, Docket No. 11532, FCC 55-1124, Mimeo 24917, 
released November 10, 1955. 
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proceedings we are instituting today. When the Com¬ 
mission may have determined the broad basis of any 

| 

desirable revisions to its present allocation scheme 
and related rules, it will be in a position to consider 
questions, such as those raised by the subject petitions, 

i 

concerning specific channel assignments in individual 
communities or limited areas. 

Accordingly, the question of whether the public interest would be served 
by deintermixture of the Rockford-Beloit and Madison areas has not yet 
been decided, but merely postponed. Winnebago's proposal for such 

j 

i 

deintermixture, notwithstanding its technical denial, still awaits a final 
determination. However, if in the interim (while the Commission is 
determining what its future policy with respect to television allocations 
will be) a grant is made on Channel 3 in Madison, Winnebago's proposal 
will become moot, or at least be seriously prejudiced. 

10. Winnebago's proposal envisages the reassignment of 
Channel 3 from Madison to Orangeville, Illinois, and the modification of 

i 

WTVO's authorization to specify operation on Channel 3 at Orangeville 
1248 in lieu of Channel 39 at Rockford. The grant of a construction permit 

i 

for a station on Channel 3 at Madison would preclude these actions. The 
notice in Docket No. 11532 indicates that the Commission will consider 
reducing the minimum co-channel and adjacent channel separations 
between VHF stations. Engineering studies indicate,j however, that, 
even with the greatest reduction in minimum separations which it is 
conceivable that the Commission might adopt, it would be impossible 
to substitute any VHF channel for Channel 39 at Rockford unless 
Channel 3 is removed from Madison. A grant on Channel 3 at Madison 
would thus foreclose the only practicable solution of the intermixture 
problem in the Rockford-Beloit area. 

11. As the Commission has now recognized, the allocation 
problems facing the television industry today are nationwide in scope. 

De intermixture has been urged by Winnebago and others, not only as a 
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solution for individual trouble spots, but as providing for an eventual 
nationwide solution through the preservation of the usefulness of the 70 
UHF channels. These 70 channels must be preserved. Although sug¬ 
gestions have been made for obtaining more VHF assignments either by 
reallocation of spectrum space or by squeezing more stations into the 
existing 12 channels, none offers any reasonable expectation of giving 
television the expansion capacity inherent in the 70 UHF channels. 

12. The objective of selective deintermixture is to preserve a 
substantial number of successful UHF stations to serve as a nucleous 
for further expansion, growth, and development. Without such a nucle¬ 
ous, there will be no incentive to take long-range steps essential to the 

ultimate success of UHF. Congress cannot be expected, under our 
political and democratic system, by tax measures or otherwise, to com¬ 
pel the manufacture of all-channel receivers unless there are a substan¬ 
tial number of areas in the United States where such sets have some util¬ 
ity. Manufacturers cannot be expected to further improve UHF trans¬ 
mitting and receiving equipment with no demand for the end product. 
Without such developments and improvements, UHF is destined to suffer 
a quicker and more dire fate than FM. 

13. If the status quo is maintained during the proceedings in Docket 
No. 11532, the adoption of a policy of deintermixture at the conclusion of 
those proceedings would make possible the preservation of a substantial 
number of important UHF islands. At the present time it is possible 
through deintermixture to preserve approximately 65 UHF stations in about 
25 of the first 100 markets. About 8, 000,000 television families reside 

in these markets. This would provide a sufficient nucleous to guarantee 
the success of UHF, first in these markets and other smaller markets 
which would also be deintermixed, and eventually throughout the nation. 

14. If, however, the Commission aggravates the existing inter¬ 
mixture problem by granting Channel 3 in Madison and making other VHF 
grants in areas which are now UHF-only or served by only one VHF sta¬ 
tion, the number of UHF areas which could be preserved will be rapidly 
and substantially reduced. If this occurs, deintermixture would no 






105 


1250 


1251 


longer offer any real hope of preserving UHF television. 

15. In its Report and Order denying Winnebago’s proposal the 
Commission stated: ”In our opinion, if deintermixture, even on a partial 

i 

basis, should finally be determined to be a useful method of resolving the 

i 

overall problem, the particular communities for its application should 
not be selected merely because of the fortuitous circumstances of whe¬ 
ther a VHF station has commenced operation in any particular commun¬ 
ity". ! 

16. Whatever the merits of this statement as an abstract proposi- 

i 

tion may be, it provides no justification for actions which would aggra¬ 
vate existing intermixture problems pending further consideration of the 
merits of deintermixture. The record of the Commission over many 

i 

years demonstrates a considerable solicitude for the rights and equities 

1/ I 

of existing stations. — There can be no doubt that the existence of an 

i 

operating VHF station represents a substantial practical obstacle to the 
institution of deintermixture in any area. The act ofj authorizing a new 
VHF station on Channel 3 in Madison would create equities in the per¬ 
mittee which could not help but affect the Commission’s judgment in pas¬ 
sing upon the merits of deintermixture in the Madison and Rockford- 
Beloit areas. Ashbacker Radio Corporation v. FCC ^ 326 U.S. 327; 
Northwest Airlines v. CAB , 90 U.S. App. D. C. 158^ 194 F 2d 339; 

Zenith Radio Corporation v. FCC , 93 U. S. App. D. C. 284, 211 F 2d 
269; Delta Airlines, Inc , v. CAB , (CADC Case No. 12964, de¬ 
cided October 24, 1955). 

17. Moreover, deintermixture would be extremely difficult, if 
not impossible, to justify in an area where there was no existing UHF 
service and no substantial number of UHF receivers; Many areas 
where UHF is now strong will become VHF-only areas if intermixture 


1/ In the rule making proceedings which culminated in the Sixth Re¬ 
port no existing VHF station was required to shift to the UHF (and 
very few were moved from low to high band VHF or vice versa) even 
though it was necessary to condone some assignments which did not 
conform with the new minimum separations. 
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is further aggravated. Thus, when the Commission comes to consider 
deintermixture on the merits, even assuming that its judgment will not 
be affected by the equities of VHF licensees and permittees, it is cer¬ 
tain that its judgment will be affected by the further national decline in 
UHF conversions. In its preliminary report to the Senate Interstate and 
Foreign Commerce Committee, re VHF-UHF television network prob¬ 
lems, March 18, 1955, the Commission stated that . . the move¬ 
ment of all television stations to the UHF would involve such tremendous 
dislocation of existing operations and have such a severe impact on the 
millions of viewers that such action should be considered as a possible 
alternative only if Congress itself were to determine that the long-run 
benefits to the public required adoption of such drastic remedies”. A 
shift to all-UHF operation in any VHF-only area would involve a disloca¬ 
tion of existing operations and an impact upon viewers of precisely the 
same magnitude for the public in that area as would a national shift to 
the UHF for the national public. Not only would the Commission take 
the changed circumstances in Madison, Rockford-Beloit and elsewhere 
into consideration in determining the question of deintermixture, but 
in fact, it would, as a matter of law, be required to do so. Even though 

UHF might have survived in the interim in Madison and Rockford 
it is certain that it would not in many other areas. The decline in the 
number of UHF islands would limit the usefulness of deintermixture as 
a national policy. This in turn would, in large part, militate against 
adopting deintermixture in any area. 

18. The foregoing establishes that Winnebago, as the permittee 
of an existing television station suffering severe competitive disadvan¬ 
tages by reason of intermixture and a proponent of a proposal for de- 
intermixture in the Rockford-Beloit and Madison areas, which proposal 
has not been finally disposed of by the Commission, but which would be 
rendered moot by a grant on Channel 3 at Madison, is a party in inter¬ 
est with respect to the above-entitled comparative hearing. It is also 
apparent from the foregoing and from the additional allegations herein¬ 
after set forth, that Winnebago has raised a substantial question whether 
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the grant of a construction permit for a new station on Channel 3 at 
Madison would serve the public interest. Winnebago has thus met both 

^ i 

tests and has established its right to be permitted to intervene in the 
Channel 3 Madison case. 

i 

19. There is good cause for granting the instant petition for inter¬ 
vention notwithstanding that it was not filed within the time specified in 

j 

i 

Section 1. 388 (b) of the Commission’s Rules. 

20. In the Sixth Report, adopted April 11, 19$2, the Commission 
reiterated its views that the 12 VHF channels were insufficient to pro- 

i 

vide an adequate television structure, that the UHF band should be 

j 

utilized for television broadcasting, and that intermixture of VHF and 

i 

UHF channels would foster the manufacture of all-channel receivers and 
gradually enable UHF to obtain a parity with VHF. The industry general¬ 
ly accepted the Commissions decision and at the beginning it appeared 
that UHF would progress rapidly. By the end of Juiie, 1953, one year 
after the lifting of the ’freeze”, 258 UHF construction permits had been 
granted (of which only four had been surrendered) and 45 stations were 

i 

on the air. The number of UHF stations on the air Continued to increase 
until the middle of 1954, when it reached a total of 126. 

i 

21. WTVO commenced operation on April 29,j 1953. At that time, 
the chances for the success of UHF in Rockford and elsewhere still ap- 

i 

peared good. Shortly thereafter, on August 14, 1953, the Channel 3 

i 

Madison case was designated for hearing. Winnebago had at that time 
no basis for intervention. It had no interest in the comparative issues 
which were the subject of the proceedings. Intermixture was a princi¬ 
ple of allocation ennunciated by the Commission and accepted by the in¬ 
dustry and there was then no expectation that deintermixture of Madison 
and Rockford-Beloit could be shown to be in the public interest. 

22. Although the initial progress of UHF was! encouraging, it was 
not very long before it became apparent that the Commission’s evalua¬ 
tion of the competitive obstacles facing UHF stations in intermixed m a r - 

i 

kets had been overly optimistic. By the time of the! hearings before the 
Subcommittee on Communications of the Committee on Interstate and 

i 
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Foreign Commerce of the United States Senate, the so-called "Potter 
Hearings", held in May and June, 1954, the weight of opinion was that 
intermixture was not working well, that UHF was in a state of crisis 
and that remedial action must be taken. There was less agreement, 
however, on what measures should be taken to help UHF. Although 
some witnesses at the Potter Hearings suggested selective deintermix¬ 
ture, there was no indication that the Commission was considering such 
a step or would receive deintermixture proposals with favor. 

23. Beginning about September of 1954, a number of petitions 
were filed proposing deintermixture of specific areas. Initially, a 
number of these petitions were rather summarily denied, reaffirming 
the general impression that the Commission was unalterably opposed to 
de inter mixture. See for example Monona Broadcasting Company , 11 
RR 477, West Central Broadcasting Company , 11 RR 482a, and General- 
Times Television Corp. , 11 RR 625. 

24. On February 1, 1955, a memorandum prepared for the Com¬ 
mittee on Interstate and Foreign Commerce by special counsel Harry M. 
Plotkin, was released under the title "Television Network Regulation and 
the UHF Problem". This memorandum contained a recommendation that 
the possibility of selective deintermixture of UHF-VHF be considered 

25. Thereafter, on March 18, 1955, the Commission submitted 
a preliminary report to the United States Senate Interstate and Foreign 
Commerce Committee concerning VHF-UHF and television network prob¬ 
lems. In this report the Commission for the first time indicated that it 

1255 was disposed to consider selective deintermixture on its merits. 

The report stated: 

’Selective deintermixture’ has been suggested as another I 

possible line of approach. The Commission has been requested 
to reconsider certain actions it has already taken in this area to 
determine whether it might not be possible, with a minimum of 
dislocation of existing services, to insure that a number of markets 
become or remain UHF-only communities or are restricted to a 
single VHF station. The theory of such deintermixture is that 
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it would provide for more balanced competition in the various 

i _ 

communities, while at the same time strengthening UHF gener¬ 
ally by increasing the number of 'islands’ of permanent UHF 
stability. The Commission is presently studying this problem 

I 

to determine the feasibility of any such limited deintermixture — 
a study which necessarily involves such questions as the other 
VHF service available to the communities from outside and the 
effect that the elimination of VHF operations in some of the areas 
would have on rural coverage. We are unable at this preliminary 
stage in our consideration to offer any definitive answer to these 
questions. However, we are presently considering the circum¬ 
stances, if any, under which such limited dei^ter mixture may be 
appropriate In the public interest. 

Preliminary Report of FCC to the United States Senate Inter- 

i 

state and Foreign Commerce Committee re VHF-UHF and Televi¬ 
sion Network Problems, March 18, 1955, p. 4. 

26. On March 30, 1955, Winnebago filed its ieintermixture pro¬ 
posal and on March 31, 1955 the Commission announced the institution 

of rule making proceedings in the Madison-Rockford-Beloit and four 

1 / ! 

other cases. - Winnebago assumed that the Commission would not 

prejudice the proceedings in Docket No. 11335 by gjfanting Channel 3 

in Madison in the meantime. That assumption was initially confirmed 

by the testimony of Chairman McConnaughey before the Senate Commit - 

2 / 

tee on Interstate and Foreign Commerce on July 7, 11955. — However, 

I 

on October 19, 1955 the Commission adopted a Memorandum Opin¬ 
ion and Order ( Biscayne Television Corp ., 12 RR 1463) denying a request 
for stay of the Miami Channels 7 and 10 cases predicated upon the pen- 

i 

dency of a deintermixture proposal. 


1/ Docket Nos. 11333, 11334, 11335, 11336. 

2/ See Transcript of Hearing Before United States Senate Committee 
on Interstate and Foreign Commerce, S. 1648, July 7, 1955 (Eighty- 
Fourth Congress), pp. 43-44. 

i 
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27. Until the foregoing action was taken and more particularly until 
the Commission’s actions of November 10, 1955, denying all pending de¬ 
intermixture petitions, including many like Winnebago’s which were fully 
in accord with the Commission’s allocation rules and standards,^ and 
launching a general rule making proceeding looking toward an overall 
revision of television allocations, there was never any suggestion in the 
Communications Act or the Commission’s Rules or in decisions of the 
Courts or the Commission that Winnebago must seek to intervene in the 
above-entitled cases in order to safeguard its rights to have its deinter¬ 
mixture petition considered on the merits and to avoid having that petition 
rendered moot by action in an adjudicatory proceeding involving the chan¬ 
nel which was the subject of the rule making proposal. On the con¬ 
trary, the practice of the Commission and the decision of the Court of 
Appeals in Zenith Radio Corp . v. FCC, 211 F 2d 629, indicated just the 
opposite. 

28. Following the one-year ’’freeze” on changes in the Table of 
Assignments, which the Commission considered was necessary because 
of the special situation existing at the end of the general ’’freeze” on all 
television authorizations, the Commission commenced receiving and 
processing petitions to make changes in the Table of Assignments. From 
then until the present a large number of such petitions were received and 
acted upon. Many of them were granted following the necessary rule mak¬ 
ing proceedings. Many others were denied. But until its actions of No¬ 
vember 10, 1955, referred to above, the Commission never refused to 

1/ The Commission notes that Winnebago’s and other petitions denied 

November 10, 1955, requested ’’departure from the principle of 
intermixture of VHF and UHF channels employed in the present allo¬ 
cation plan”. There is, however, no rule which states that a petition 
to amend the Table of Assignments must conform to the principle of 
intermixture to be acceptable. In fact, several important communities 
in the original Table were not intermixed, e. g., Youngstown, Ohio. The 
’’principle of intermixture’^ is not the same as the other standards of al¬ 
locations which have been incorporated into the rules. In any case, de¬ 
parture from this ’’principle” would go to the merits of a proposal, not 
to whether it should be considered on the merits. 
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consider such a petition on the merits, at least in those instances where 

I 

; 

the proposed change in the Table of Assignments complied with Section 
3. 610 of the Commission’s Rules. The petitions considered included 
requests to make additional VHF assignments ("drop-ins"), requests 
to move VHF or UHF channels from one city to another, and requests 

i 

for extensive shuffles of channels in order to provide either a channel 
for a community which did not have one or, in some instances, to pro¬ 
vide a lower UHF channel for an operating station. In no known instance 

i 

did the Commission permit any proposal for a change in the Table of As¬ 
signments which complied with minimum separations and other require¬ 
ments of the Rules to be mooted by grants of construction permits on the 

i 

i 

channels involved in the rule making proposals. In two instances, the 
North Star and Nathan Frank cases, referred to below, the Com¬ 
mission made grants on channels which were involved in rule making 
proceedings which were concluded but subject to petitions for reconsid¬ 
eration. Even in those cases the Commission imposed appropriate con¬ 
ditions to avoid prejudicing the petitions for reconsideration. This 
policy was followed without exception so far as is known up until No- 

i 

vember 10, 1955. In fact it was followed up until that date with respect 

i 

to all deintermixture petitions. The Chairman of the Commission in 

i 

correspondence and, as noted above, in testimony before a Senate Com¬ 
mittee indicated that an unannounced "freeze" had been imposed upon 

VHF channels which were the subject of deintermixture proposals pend- 

j 

ing resolution of the deintermixture question. 

29. Moreover, under Section 4 (d) of the Administrative Proce¬ 
dure Act, and the Commission’s Rules, Winnebago had a right to file 
its petition for deintermixture. Unless that right is to be construed 
merely as an empty and meaningless right to file a pleading, it com¬ 
prehends the further right to consideration of its proposal on the merits, 
to a statement of reasons therefor if the proposal were to be denied, and 

i 

a right that the proposal not be mooted by contrary action in another 
proceeding. Under the ruling of the Court in the Zenith case, supra, 



Winnebago was not required to intervene in the Channel 3 case in order to 
protect its rights under Section 4 (d) of the Administrative Procedure Act. 

30. The Commission’s decision of November 10, 1955, to summar¬ 
ily deny all petitions for deintermixture, including those which, like Winne¬ 
bago’s, were in full compliance with the Commission’s allocations 

rules and standards and to embark instead upon a general rule making pro¬ 
ceeding represented an abrupt change of policy and practice. The implica¬ 
tion contained in the several documents adopted by the Commission on 
November 10, 1955, that it intends to proceed with the issuance of of VHF 
construction permits which will aggravate the existing intermixture prob¬ 
lem and prejudice the rule making proceedings in Docket No. 11532 repre¬ 
sents a further abrupt and significant change in policy. 

31. The instant petition has been filed as promptly as possible follow¬ 
ing the reversals of policy announced by the Commission on November 10, 1955. 

32. It is submitted that the foregoing demonstrates that Winnebago has 
acted with all due dilegence and establishes good cause for granting it leave 
to intervene in the above-entitled comparative hearing. 

The Request for a Stay -^ 

33. A grant of a construction permit on Channel 3 in Madison during 
the pendency of the proceedings in Docket No. 11532 would not serve the pub¬ 
lic interest. The merits of Winnebago’s deintermixture proposal for Rock- 
ford-Beloit and Madison were summarized in its Reply Comments and Brief, 
filed May 31, 1955 in Docket No. 11335 as follows: 

22. The decision in this case must be based upon the public in¬ 
terest and not the private interests of either the proponents or oppon¬ 
ents of de-intermixture. Too much is at stake to allow private inter¬ 
ests to be controlling. Manifestly de-intermixture in the Madison 
and the Rockford-Beloit areas will be to the advantage of existing 
UHF operations. It is equally manifest that it will be to 

1/ Winnebago filed a Petition for Stay on October 14, 1955 predicated on 
the pendency of the proceedings in Docket No. 11335. Since those 
proceedings are concluded the instant request is being substituted. 
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the economic disadvantage of the Channel 3 applicants. Neither the 
UHF permittees nor the VHF applicants are selfless or disinterested. 
The UHF permittees want to stay in business. Each of the VHF ap¬ 
plicants hopes that it will be granted Channel 3 and that it will thus 
be able to dominate if not monopolize the Madison market. Each 

i 

side has a substantial investment at stake, one as applicants, the 
other as operating stations. In terms of dollars and cents the in¬ 
vestments of the three UHF permittees in Madison far exceed those 
of the VHF applicants, only one of which can hope to retrieve his ex- 

penditures. But these private considerations do not add up, per se, 

! 

to public interest considerations. The benefit tb the UHF permittees 
is no more an argument against de-intermixture than the preserva¬ 
tion of the ambitions of the VHF applicants is an argument for in¬ 
termixture. And, in the final analysis, it must not be forgotten that 
the investment of the public in UHF receiving equipment far exceeds 
that of either the UHF permittees or the VHF applicants. The sole 
test here is what action will best serve the pubiic interest. Phrased 
differently, which allocations will best foster the growth of compe¬ 
titive television in the Madison and Rockford-Beloit areas ? That 
decision is to be based not on the incomplete data available to the 
Commission in 1952 but upon the cold facts known today. If the 

deletion of Channel 3 from Madison will mean tke continuation of 

i 

the present three UHF operations, plus an ultimate fourth (on UHF 
by one of the applicants for Channel 3), whereas if its retention in 
Madison will mean the ultimate demise of the two existing UHF com¬ 
mercial operations and a monopolization of the Madison market by 
the VHF operator on Channel 3, the public interest answer seems 
obvious. If, in addition, the removal of Channel 3 to Orangeville 

i 

will assure a competitive service in Rockford-Beloit and forestall 

i 

a monopoly situation in that area, public interest considerations 
(in the light of the Commission’s goal of a nationwide competitive 
television service) likewise clearly dictate a grant of WTVO’s de¬ 
intermixture proposal. 
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23. What has happened and what is happening in comparable 
markets furnishes the best answer to the question thus posed. Mad¬ 
ison is the 104th market in the United States. Experience to date 
has shown that UHF stations, although first on the air in compara¬ 
ble sized markets, have been forced in a number of instances to 
suspend operations when a VHF station commenced operating in the 
same city, e. g., Mobile, Alabama, and Stockton, California. In a 
few such markets a single UHF station is managing to survive, gen¬ 
erally at a loss and in the hopes of remedial Commission action, 
against a single VHF competitor, particularly where there is little 
or no VHF service from outside stations. That both UHF stations 
could continue against a VHF operation in Madison would be con¬ 
trary to all experience in comparable markets. That three com¬ 
mercial stations could operate in the same portion of the television 
band finds support from experience in a number of similar markets, 
e. g., Fresno-Tulare, California (59th market), Scranton, Pennsyl¬ 
vania (74th market), Spokane, Washington (87th market — VHF), 

9 

Fort Wayne-Waterloo (99th market where a third UHF is being con¬ 
structed). Rockford is the 114th market in the United States. As 
heretofore noted, a number of UHF stations in similar sized mar¬ 
kets have been forced to fold when a VHF station went on the air 
in the same city. WTVO is continuing to operate — although with 
a deficit from television broadcasting which exceeded $100,000 in 
1954. No group can continue to incur such losses indefinitely. 
Although WTVO provided the first television service in the Rock¬ 
ford area, the disadvantage which UHF invariably encounters in an 
intermixed market has resulted in fewer national spots, a resulting 
lower audience, and a lower rate card (WTVO Response, Pt. H). 

24. The competitive situation in Rockford and Madison has 
been well stated by WTVO’s National representative as follows 
(WTVO Response, Pt. V): 

It has been our experience with non-intermixed markets such 

as WKOW-TV, WEEK-TV and WBRE-TV, that these stations 



have been most successful financially, particularly in the lat¬ 
ter two. The reason for the acceptance of these stations by 

i 

advertising agency media personnel is mpst assuredly because 
of the lack of VHF competition. 

Contrary-wise, stations we have represented and are now 

i 

representing in mixed markets have been in serious difficul¬ 
ties due to the lack of acceptance on the part of agency buyers. 
A striking example is WCOS-TV in Columbia, South Carolina. 
Schedule after schedule has been lost to WIS-TV because of 

i 

buyer preference for this VHF operation! 

% 

We have had great difficulty in selling national spot adver- 

i 

tisers WTVO because of a most decided preference by almost 

i 

all clients for WREX-TV, the VHF competition. The reason 
given is always the same. Buyers claim that, in their exper- 

i 

ience, UHF stations, even though they may put a physical sig¬ 
nal in outside areas, do not deliver circulation because of a 

i 

lack of conversion in these outside areas. This, they say, is 

j 

most particularly true in those markets surrounded by pre- 
freeze VHF stations. It seems logical to assume, they say, 

j 

that people who can tune to a pre-freeze VHF station are not 
too likely to invest money in UHF conversion. A recent area 

Pulse Study, taken by WREX-TV, has been quoted by agency 

I 

media people as backing up this assumption. 

Another example relating to lack of UHF conversion in out- 

i 

side areas we have heard frequently lately is the CBS-TV Mil¬ 
waukee situation. Buyers tell us that a recent ARB shows lit¬ 
tle or no conversion ten or fifteen miles! outside the city. Ra¬ 
cine has been most frequently noted for its lack of listening 
to the CBS Milwaukee station. 

j 

Therefore, we can only assume from facts on the record, 

i 

that should Rockford, Illinois continue as a mixed market, 
that WTVO will continue to suffer a great loss in national 
spot revenue. 
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25. The over-all picture has been summarized by Richard P. 
Doherty as follows ( Television Digest , May 23, 1955): 

The uhf situation is much more deplorable than most indi¬ 
viduals realize. Station income of $5000 to $6000 per month, 
and $60, 000 to $75, 000 per year, is not at all uncommon for a 
considerable number of uhf operations. Obviously no one has 
found a magic formula by which TV station cash operating costs 
may be kept at this low level. 

There is no such thing as a profitable uhf station in a mar¬ 
ket with two vhf’s; there are some cases of marginal uhf s in 
markets with only one vhf competitor. 

According to generalized experience, when a new vhf comes 
into a previously all-uhf market, the revenue of the uhf station 
drops by at least 20%-30%; when a second vhf or when two vhf s 
arrive, the uhf drops 40%-50%. This is the rather clearly proven 
record of experience even though there are a few exceptions. 

It is of coincidental economic interest to realize that be¬ 
tween 40% and 45% of all the post-freeze vhf stations are current¬ 
ly either losing money or technically breaking even. Many of 
these are in comparatively small TV markets; some are the 
'third’ vhf station in markets outside the major metropolitan 
categories; some are the so-called ’independent' operation even 
in the top major metropolitan centers of the nation. 

Four out of five uhf stations are actually flirting with bank¬ 
ruptcy within the next 6 months to a year unless they find a fin¬ 
ancial angel or develop a cohesive, cooperating means to instill 
life into the total uhf picture. 

26. In brief, on the basis of the best available information, it 
would appear that if Channel 3 ceases to be available for commer¬ 
cial use in Madison two existing commercial UHF stations will con¬ 
tinue on the air, with a distinct probability that one of the Channel 

3 applicants could successfully construct and operate a third UHF 
station in this UHF-saturated market. On the other hand, if 
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Channel 3 is allowed to remain in Madison for Commercial opera- 

i _ 

tion, at least one if not both of the present commercial UHF sta¬ 
tions may be forced to the wall. At one and the same time, the 

! 

removal of Channel 3 to Orangeville will assure the continuation 
of two operations in the Rockford-Beloit area, a market which can 
certainly support two stations of the same class (VHF or UHF). 

(See Part n of WTVO’s Response). If Channel 3 is not assigned 
to Orangeville, and if WREX-TV is allowed to continue on Channel 

i 

13, the continuation of a competitive UHF service in Rockford is 
highly problematical. WTVO’s de-intermixture proposal will ac¬ 
complish two salutary results — it will maintaih (and permit the 
expansion of) a healthy competitive UHF situation in Madison and 
at the same time assure the continuation of competition in Rockford 

i 

(on Channels 3 and 13, or on Channels 39 and 5J, with Channel 13 

i 

reassigned to Aurora or Elgin, a VHF area). To permit Channel 

3 to remain in Madison for commercial use and Channel 13 in Rock- 

i 

ford could well mean that each market would soon find itself with 
a single commercial operating facility. New sets in the area would 
thereupon cease to be of the all-channel type, and any subsequent 
attempt to re-establish UHF in Madison or Rockford would be 
doomed to failure. 

i 

V. UHF Saturation in Madison and Rockford 
27. The instant record shows that 96% of the television homes 
in Winnebago County (in which Rockford is located) are equipped to 
pick up UHF signals. Likewise 99% of the television homes in the 
city of Madison are able to receive UHF programs (WTVO Response, 

i 

pt. IV). No VHF station presently places a Grade A signal in Madi- 
son or the trade area of Madison, nor a Grade B signal in the city 

i 

of Madison. No o utside station places a Grade A VHF signal in any 
part of the Rockford-Beloit trade area nor a Grade B signal in Rock- 

j 

ford and Beloit proper, (ibid). Thus, Madison is a UHF-only area 
at present, and Rockford-Beloit would become k UHF-only area if 


i 
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Channel 13 were moved to Aurora or Elgin. If Channel 3 is allo¬ 
cated to Orangeville, that station would not place a Grade A signal 
in Madison and that city would remain a UHF only area (WTVO 
Response, Pt. m, Map 3). 

1264 VI. WTVO's De-Intermixture Proposals Will 

Not Create a Television "White Area" 

28. Channel 3 is not yet being utilized in Madison. No evidence 
has been proffered whi ch would indicate that sets have been pur¬ 
chased in anticipation of that station's signal. Clearly, therefore, 
the removal of Channel 3 from Madison will not create a white area. 
At most, it would mean that an area which might otherwise receive 
a signal from that station in the future will not receive that service 
if the channel is shifted to Orangeville. But even viewed from this 
angle, the shift will not result in any real T ’white area”. To begin 
with, Channel 3 utilized with maximum power and an antenna height 
of 1000 feet at Madison and at Orangeville would provide service 
to the following populations: 

City Grade Grade A Grade B 

Population Population Population 

Channel 3 at Madison 226, 971 247,633 903, 611 

Channel 3 at Orange¬ 
ville 273, 520 366,732 1,067,343 

Net Gain 46, 549 119,099 163,732 

In other words, Channel 3 will provide city grade, Grade A and 
Grade B service to a substantially larger population if utilized in 
Orangeville than if used in Madison (WTVO Response, Pt. HI, 

Tables 3, 4, and Kean statement, p. 1). Channel 3 at Orange¬ 
ville will furnish city grade service to three substantial com¬ 
munities — Rockford, Beloit and Freeport (WTVO Response, 

Map 7). It will provide a first Grade A service to 73,451 per¬ 
sons and a first Grade B service to 59, 391 persons who do not 
presently receive a corresponding signal from any existing opera¬ 
tion or outstanding authorization (WTVO Response, Pt. m. Table 3). 
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j 

i 

! 

Based on present powers of existing stations and authorizations, 

I 

Channel 3 at Madison would provide a first Grade B signal to 
83, 035 persons, of which 42, 680 would likewise receive a Grade 

B signal if Channel 3 were utilized in Orangeville (WTVO Response, 

| 

Pt. m, Table 5). In addition Channel 3 at Orangeville will provide 

a first Grade B service to 19, 823 persons who would not receive 

j 

such a service from Channel 3 in Madison or from any other au¬ 
thorized station. Thus, a net total population of 20, 532 would fail 

to obtain a first Grade B service of Channel 3 is utilized in Orange- 

i 

ville, as against its use in Madison (based on present authorized 

i 

facilities and assuming maximum power and 1000’ antenna heights 

i 

for Channel 3 in either Madison or Orangeville (WTVO Response, 

Pt. HI, Table 5)). However, with a UHF station operating in Madi¬ 
son with a megawatt of power and an antenna height of 1000 feet, the 
number of persons who would not receive a Grade B service with 

i 

Channel 3 deleted would be reduced from 20, 332 to 12,401, a figure 

j 

which would be further reduced to 6, 550 persons with Channel 3 op¬ 
erating in Orangeville (WTVO Response, Pt. m, Kean statement, 

i 

p. 2). This ’white area’ would be directly north of Madison, the 

j 

corresponding ’white area’ southwest of Madison being covered by 

Channel 3 at Orangeville (WTVO Response, Pt. m, Map 9). 

29. However, as an actual matter, none of these so-called 
» 

’white areas’ would exist. Even at the present time, approximately 

i 

40% of the homes in pertinent areas in Wisconsin which would not 
receive a Grade B signal under the Commission’s standards with 

i 

Channel 3 removed from Madison have a television receiver. Be- 

i 

tween 83-94% of these homes claim ’good reception’ from at least 
one station. With the plethora of signals from two stations in Green 
Bay, one station in Wausau, one station in La Crosse, and three in 

i 

Milwaukee, ’white areas’ would exist only on paper (WTVO Response, 
Pt. IV, Research Report of Wisconsin Research Associates). In 

I 

short, there is no ’white area’ obstacle to the de-intermixture of 
Madison and the transfer of Channel 3 to Orangeville in order to 
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provide effective competition in the Rockford-Beloit area. Other 
allocations, if utilized, would eliminate even any theoretical white 
area (WTVO Response, Pt. n, Maps 6 and 9). If Madison becomes 
an all-UHF area, the future possible utilization of the UHF alloca¬ 
tions in central Wisconsin are far brighter than if the existing UHF 
stations in Madison lose their present toehold. With Madison de- 
intermixed, there is no reason why WHA-TV cannot continue to 
render as effective a non-commercial educational job on Channel 
21 as on Channel 3. The reassignment of Channel 3 to Orangeville 
to assure competition to the VHF station at Rockford more than 
outweighs any advantages which WHA-TV might gain from opera¬ 
tion on Channel 3 rather than Channel 21 in an area which is other¬ 
wise exclusively UHF. 

34. Detailed data supporting the foregoing statements are contained 
in Winnebago's Comments filed May 17, 1955 in Docket No. 11335 which 
are incorporated by reference herein. 

35. From the foregoing, it is clear that adoption of Winnebago’s 
deintermixture proposal would serve the public interest and that a grant 
of Channel 3 in Madison would not serve the public interest. As has been 
shown above (see paragraphs 9-17), a grant of Channel 3 during the pen¬ 
dency of the proceedings in Docket No. 11335 will seriously prejudice 

if not preclude the possibility of obtaining the benefits of deinter¬ 
mixture in Rockford-Beloit and Madison. 

36. By numerous public statements of its members, and by its 
formal Notice of Proposed Rule Making in Docket No. 11532, the Com¬ 
mission has recognized the present need for television reallocations. 
Deintermixture is one of the techniques suggested for alleviating the 
difficulties now facing the television industry and the Commission has 
so recognized. Its denial of the Winnebago and other petitions for de- 
intermixture was specifically stated to be without prejudice to any action 
which might be taken in Docket No. 11532. Moreover, in the notice in 
Docket No. 11532 the Commission stated: ". . . the Commission 
wishes to insure that to the extent that any of the present difficulties 
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may be alleviated by possible revision of the present allocation system, 

i 

such possibilities will be fully ejqslored". (Emphasis supplied). It is 

impossible that such possibilities be fully explored, if during the course 

! 

of the exploration action is taken which precludes or renders substan¬ 
tially moot one of the possibilities under consideration. A grant on 

i 

Channel 3 would render nugatory a portion of the Commission’s consider¬ 
ation of the possibilities for television reallocations in Docket No. 11532, 

and preclude the Commission from fully obtaining its stated purpose in 

i/ i 

that Docket. - 

i 

37. Moreover, a grant on Channel 3 will deprive Winnebago of a 

legal right guaranteed it by Section 4 (d) of the Administrative Procedure 

i 

Act to have its petition for deintermixture considered on the merits. 
Although that petition has been "denied”, it has not been considered on 
its merits. The denial was stated to be without prejudice and Winnebago 
was offered the opportunity to present its views in Docket No. 11532. 

However, if in the meantime the Commission takes Action in the above- 

! 

entitled proceeding which renders Winnebago’s deintermixture proposal 
moot, that proposal will effectively have been denied without considera¬ 
tion and without a statement of reasons therefor, contrary to the 

i 

_ _ i i_ 

1/ The Commission has in the past been zealous to protect the validity 
of its rule making proceedings. For example, in its Notice of Proposed 
Rule Making adopted May 8, 1947, initiating a proceeding (Docket No. 
8333) looking toward the promulgation of rules and regulations and stand¬ 
ards of good engineering practice concerning daytime skywave transmis¬ 
sions of standard broadcast stations it imposed a "freeze" upon all appli¬ 
cations seeking daytime or limited time operation on United States I-A 
or I-B frequencies. In an order adopted December 4, 1950 (15 FR 9056) 
the Commission explained the purpose of this "freeze" as follows: 

It further appearing, that the purpose o^ said policy 
is to avoid the making of new daytime or limited time as¬ 
signments on the clear channels which may not conform 
to the Rules and Regulations and Standards of Good Engi¬ 
neering Practice which may be adopted as a result of the 
proceedings in Docket No. 8333 and thus render the Com¬ 
mission’s decision in Docket No. 8333 nugatory or make 
necessary extensive reassignments and deletions of stations 
in order to effectuate said decision; and . . . j 

i 

As of this date, the proceeding in Docket No. 8333 is not concluded and 
the "freeze" is still in effect. 
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provisions of the Administrative Procedure Act. 

38. The Commission has indicated that it expects an early resolu¬ 
tion of the problems under consideration in Docket No. 11532. Comments 
in that Docket are required to be filed no later than December 15, 1955, 
and reply comments no later than January 6, 1956. Accordingly, the 
Commission will be in a position to reach a decision in the relatively near 
future. A stay of further proceedings in the Channel 3 case until a deter¬ 
mination is reached in Docket No. 11532 would result in only a minor de¬ 
lay in the institution of service on Channel 3 if the Commission finally de¬ 
termines to maintain existing allocations in Madison. Accordingly, the 
Channel 3 case should be stayed. 

The Alternative Request for Remand 

39. If the Commission does not grant the stay requested above, it 
should remand the Channel 3 case to the Examiner for further hearing 
upon enlarged issues specified below. ’’The duty of the Commission to 

grant licenses only if the public interest, convenience or necessity 
will be served thereby (Sections 307 (a) and 309 of the Communications Act) 
requires a finding based upon the record in light of the public interest at 
the time of issuance of the license. If after a hearing on an application 
and prior to final decision, the public interest requires a change in the 
rules which would preclude a grant of the application, obviously, such 


1 / Winnebago, in the alternative, requests consolidation of the Chan¬ 
nel 3 proceeding with Docket No. 11532. Under this procedure the 
Commission would be able to consider all the factors which bear upon 
the question of the public interest in having a VHF station in Madison 
before deciding whether to make such a grant or not. This procedure, 
moreover, would be the most realistic in recognizing that the proposals 
for deintermixture of Madison and Rockford-Beloit are in fact mutually 
exclusive with the grant of Channel 3 at Madison. The concurrent con¬ 
sideration of what are, in effect, mutually exclusive proposals is re¬ 
quired for their fair disposition. See Ashbacker Radio Corporation v. 
Federal Communications Commission , 326 U. S. 327; Northwest Air ¬ 
lines v. Civil Aeronautics Board , 90~LJ. S. App. D. C. 158, 194 F 2d 
339; Zenith Radio Corporation v. Federal Communications Commission, 
93 U. S. App. D. C. 284, 211 F2d ^9l 
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application cannot be granted”. ( Paramount Television Productions, Inc ., 
8 RR 459, 462). As has been shown above, there exists a substantial 

question whether a grant of a construction permit on Channel 3 in Madi- 

I 

son, Wisconsin would serve the public interest. Such grant would seri- 

I 

ously weaken UHF in an important area. Withholding of this grant would 
permit the continued expansion of UHF in that area. It is especially 
questionable whether the public interest would be served by a grant on 
Channel 3 while the Commission is engaged in an overall rule making pro¬ 
ceeding which in the relatively near future may radically affect the chan¬ 
nel assignments in the Madison and Rockford-Beloit areas. The present 

i 

i 

record in the Channel 3 case does not provide a basis for the resolution of 
the foregoing questions. Accordingly, if further action is not stayed pend¬ 
ing the proceedings in Docket No. 11532, the initial decision should be set 

i 

aside and the Channel 3 case should be remanded to the Examiner for fur¬ 
ther hearing on the following additional issues: 

I 

(a) To determine whether the grant of either application in this 

i 

proceeding would, from an economic standpoint or otherwise, so affect the 
operation of WKOW-TV, WMTV, WHA-TV or WTVO is to cause either 

I 

the deterioration of those stations’ programming or to deprive the pub- 

i 

lie of those stations’ program services totally; and if either of the above 
results be shown, whether the public interest would bq better served by 
the retention of the program services now provided byj WKOW -TV, WMTV, 
WHA-TV and WTVO or by the authorization of the service proposed by 
the applicant. 

(b) To determine the effect that a grant of any of the appli¬ 
cations in this proceeding would have upon the economic stability, growth, 
and development of UHF television service and stations in the Madison and 
Rockford-Beloit areas and whether, in the light of the facts adduced under 

i 

this issue, a grant of the application would serve the public interest, con¬ 
venience, or necessity. 

i 

40. Issue (a) above is substantiaUy identical to an issue adopted 

! 

by the Commission in another proceeding presenting a similar problem. 
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See Memorandum Opinion and Order in Deep South Broadcasting Company , 
12 RR 677. 

The Alternative Request for a Conditional Grant 

41. If the Commission refuses both to stay the Channel 3 case and 
to remand it for further hearing, as requested above, it is submitted 
that, at the least, the Commission should impose an appropriate condition 
on any grant made on Channel 3 in Madison which would preserve the va¬ 
lidity of the Commission's rule making proceeding in Docket No. 11532. 

That condition should read substantially as follows: "That no con¬ 
struction pursuant to this permit be commenced pending decision by the 
Commission in the rule making proceedings in Docket No. 11532 (Notice 
of Proposed Rule Making released November 10, 1955, FCC 55-1124, 
Mimeo No. 24919); and that this permit be subject to termination by the 
Commission without hearing in the event final decision in the above- 
entitled proceeding shall delete the assignment of Channel 3 to Madison 
or, subject to such modification of the channel assignment without hear¬ 
ing as may be deemed appropriate by the Commission in the event a dif¬ 
ferent channel is substituted for Channel 3 in Madison. " 

42. The foregoing condition is identical in significant detail with 
conditions imposed on VHF grants in other cases where the channel ap¬ 
plied for was the subject of rule making proceedings. See construction 
permit of North Star Televising Company , Hibbing, Minnesota, File No. 
BPCT-1774, announced in Report No. 2409 dated January 13, 1954, and 
the construction permit of Nathan Frank , New Bern, North Carolina, File 
No. BPCT-1908, announced in Report No. 2630, dated February 9, 1955. 
So far as is known, the Commission has not heretofore granted a construc¬ 
tion permit for a television station on a channel subject to rule making 
without imposing a condition similar to that set forth above. 

43. Winnebago believes that the issuance of any construction per¬ 
mit on Channel 3, even subject to the above condition, would tend to pre¬ 
judice the proceedings in Docket No. 11532 and accordingly does not urge 

this course of action. However, in the event the Commission 
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determines that such grant should be made prior to a final decision in 
Docket No. 11532, the imposition of a condition similar to the foregoing 
is the absolute minimum requirement to preserve the integrity of the 
Commission's proceedings in Docket No. 11532, safeguard the public in¬ 
terest in the Madison and Rockford-Beloit areas and preserve Winnebago's 
legal rights in the premises. 

j 

Summary of Relief Requested ! 

For the foregoing reasons, it is respectfully requested that the Com¬ 
mission: 

(a) Grant Winnebago Television Corporation leave to inter¬ 
vene in the above-entitled Channel 3 proceeding; and 

(b) With respect to such proceeding, in the alternative, 

i 

(1) Stay all further action pending a final decision in 
Docket No. 11532, or 

(2) Remand said case to the Examiner for further hear¬ 
ings under enlarged issues as set forth above, or 

(3) Make any grant on Channel 3 subject to an appropri¬ 
ate condition, as set forth above. 

1273 Respectfully submitted, 

WINNEBAGO TELEVISION CORP. 

i 

! 

By /S/ James A. McKenna, Jr. 

By /S/ David S. Stevens 

McKenna & Wilkinson, 
1735DeSales St., N.W. 

November 18, 1955 Washington 6, D. C. 

Its Attorneys 


! 
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AFFIDAVIT 

DISTRICT OF COLUMBIA, SS: 

David S. Stevens, being first duly sworn, deposes and says 
that he has read and knows the contents of the foregoing Petition for Leave 
to Intervene and for Further Relief; that he has knowledge of the facts there¬ 
in stated, and that to the best of his knowledge, information and belief, 
said facts are true and correct. 

/S/ David S. Stevens 

Subscribed and sworn to before me this 18th day of November, 1955. 

/S/ Faye F. Smith 

Notary Public, D. C. 

My Commission expires: 2/28/57. 

(CERTIFICATE OF SERVICE) 

* * * * * 


* 
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FCC 55-1221 
25829 


In re Applications of ) 

RADIO WISCONSIN, INC. j Docket No'. 8959 

Madison, Wisconsin j File No. BPCT-410 

BADGER TELEVISION COMPANY, INC. ( Docket No. 10641 

Madison, Wisconsin ( File No. BPCT-1472 

) 

For Construction Permits for New ) 

Television Stations (Channel 3) ) j 

MEMORANDUM OPINION AND ORDER | 

i 

By the Commission: Commissioners Hyde and Bartley dissenting. 

i 

1. The Commission has before it for consideration (1) a ’’Petition 
for Institution of Rule Making Proceeding, ” filed by Monona Broadcasting 
Company on February 16, 1955 ; (2) a n Petition for Sthy” filed October 

14, 1955, by Winnebago Television Corporation; (3) a "Motion to Strike 
’Petition to Stay’”, filed by Radio Wisconsin, Inc., on October 18, 1955; 

(4) a ’’Petition to Adopt Policy of Deintermixture or for Alternative Relief, ” 
filed by Winnebago Television Corporation on October 18, 1955; (5) a 
”Motion to Strike” Winnebago’s petition to adopt policy, etc., filed by 

i 

Radio Wisconsin, Inc., on October 27, 1955; (6) a ’’Petition for Interven¬ 
tion and other Relief, ” filed by Monona Broadcasting Company and Bartell 

i 

Television Corp. on November 18, 1955; (7) a ’’Petition for Leave to 
Intervene and for Further Relief, ” filed by Winnebago Television Corp. 

i 

on November 18, 1955, as supplemented by letter dated November 23, 1955; 

(8) an ’’Opposition to Petitions for Intervention and Stay,!” filed by the 

; * / 

Chief of the Commission’s Broadcast Bureau on November 28, 1955 - 

1/ An identically labeled petition filed by Monona Broadcasting Company on 
August 30, 1954. In addition to the specific request for deintermixture of 
commercial VHF and UHF assignments in the Madison area by shifting the 
educational reservation in Madison from Channel 21 to Channel 3, petitioner 
requested a ’’stay [ of] all further proceedings in the Channel 3 case until 
[disposition of its] petition [for deintermixture]. " The Commission denied 
said petition in to to by Memorandum Opinion and Order released November 1, 
1954 (FCC 54-1355; 12068). No appeal from that ruling was taken by 
Monona Broadcasting Company. 


in ident 
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(9) matters of record in Dockets Nos. 11238, 11333-6 and 11532; and 

(10) the Commission's Report and Order released November 10, 1955 
(FCC 55-1125; 24918). 

2. By Commission Order of August 14, 1953, the applications of 
Radio Wisconsin, Inc., and Badger Television Company, proposing the use 
of television Channel 3, Madison, Wisconsin, were designated for hearing 
in a consolidated proceeding. Said Order found both applicants legally, 

technically, financially and otherwise qualified to construct, own and 

i 2 / 

operate the television broadcast stations proposed by them. — After a 
hearing on the specified standard comparative issue the record in said 
proceeding was closed on December 22, 1953. The Examiner's Initial 
Decision in said proceeding was released on August 3, 1954, (FCC 54D-59); 
it looks toward a grant of the application of Badger Television Company and 
a denial of that of Radio Wisconsin, Inc.. Exceptions to said decision were 
filed by all parties to said proceeding and oral argument thereon before the 
Commission en banc in which these parties participated was held on 
December 17, 1954. The matter is now awaiting final disposition by us. 

3. Monona Broadcasting Company's petition of February 16, 1955, 
and Winnebago's petition of October 18, 1955, in addition to their specific 
requests for deintermixture of commercial VHF and UHF television channel 
assignments in the Madison area and adoption of a policy of selective de¬ 
intermixture, respectively, in the alternative seek stays of all further 

proceedings in the Channel 3, Madison, Wisconsin case until disposition 

3/ 

of their and other requests for deintermixture then pending. - Monona's 

*/ The opposition by Radio Wisconsin, Inc., entitled a "Motion to Dismiss 
Petitions for 'Intervention and Other Relief,'" filed on Nov. 29, 1955, is 
dismissed as not having been timely filed under the Commission's Rules. 

2/ The question then raised as to whether the installation proposed by Radio 
Wisconsin, Inc., would constitute a hazard to air navigation has beten 
resolved since that time. 

3/ The alternative request of Winnebago's Oct. 18, 1955 petition seeks with¬ 
holding of action "on all applications for VHF channels which are the subject 
of these proceedings, pending .. .final determination with respect to all pro*- 
posals for general revisions of television allocations now pending before 
the Commission. 
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additional petition filed October 14, 1955, is directed toward a stay. 
Petitioners’ requests for deintermixture, together with three other such 

i 

requests on which oral argument was heard before the Commission, were 
denied by the Commission’s action of November 10, 195^ (FCC 55-1125; 
24918). Thirty similar requests for deintermixture werb denied by the 

j 

Commission’s Memorandum Opinion and Order released November 10, 

1955, (FCC 55-1126; 24919). On the same day the Commission released 

i 

its ’’Notice of Proposed Rule Making” (FCC 55-1124; 2^917). The objective 
of said rule making proceeding is to consider, on a broad, nation-wide basis 
possible over-all solutions to the numerous problems rhised in respect to 
the Commission’s allocation of television channels. (Sixth Report and 
Order). The determinations leading to adoption of this plan of procedure 
are fully set forth in said ’’Notice of Proposed Rule Maying, ” in the 
Commission’s ’’Report and Order” and "Memorandum Opinion and Order” 

i 

hereinabove cited; they are therefore not repeated here.; As observed in 

i 

the ’’Notice of Proposed Rule Making, ” all parties, ’’including those who 
have [heretofore] informally tendered ... to the Commission" proposals 
1301 bearing on the problem of television channel assignments on a nation-wide 
basis, will have the opportunity of submitting their suggestions in said 
proceeding. Accordingly, Monona Broadcasting Company and Winnebago 
Television Corp. are free to advance in said proceeding whatever argu¬ 
ments they believe warrant the Commission’s consideration in regard to 

possible changes in the assignment of television channels in Madison and 

i 

the Madison area, together with any other suggestion they desire to advance 
to assist the Commission in its search for a solution on a nation-wide basis. 
To the extent that the hereinabove-identified petitions of Monona Broadcast- 

i 

ing Company and Winnebago Television Corp. request stays of the compara- 

i 

tive Channel 3 adjudicatory proceeding pending disposition of their petitions 
for de intermixture in the Docket No. 11335 proceeding, they have thus 
become moot. Monona’s separate petition of October 14; 1955, has likewise 
become moot. 

4. With their petitions filed on November 18, 1955, petitioners 
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Monona Broadcasting Company, Bartell Television Corp. and Winnebago 
Television Corp. seek (a) intervention in the comparative channel 3 
adjudicatory proceeding; (b) reopening of the record of said proceeding 
for further hearing on specified issues;-^as alternative relief; (c) stay 


4/ Monona and Bartell urge that, prior to a grant of Channel 3, the 
Commission should determine the effect of such grant: (i) upon existing 
services; (ii) upon prospective additional services; (iii) upon television 
service throughout the United States; (iv) upon proper implementation 
of the Sixth Report and Order; and (v) upon proper implementation of the 
decision to be made in the pending rule making proceeding (Docket No. 
11 532) . They state that these matters represent appropriate issues and 
request the Commission to reopen the comparative Madison proceeding 
to that extent. 

Winnebago's request for remand to the Examiner sets forth the 
following issues for the Commission's consideration: 

(a) To determine whether the grant of either application in 
this proceeding would, from an economic standpoint or otherwise, 
so affect the operation of WKOW-TV, WMTV, WHA-TV or WTVO 
as to cause'e'ither the deterioration of those stations' programming 
or to deprive the public of those stations' program services totally; 
and if either of the above results be shown, whether the public 
interest would be better served by the retention of the program 
services now provided by WKOW-TV, WMTV, WHA-TV and WTVO 
or by the authorization of the service proposed by the applicant. 

(b) To determine the effect that a grant of any of the 
applications in this proceeding would have upon the economic 
stability, growth, and development of UHF television service and 
stations in the Madison and Rockford-Beloit areas and whether, in 
the light of the facts adduced under this issue, a grant of the appli¬ 
cation would serve the public interest, convenience, or necessity. 

In the alternative Winnebago requests consolidation of the Channel 3 
proceeding with Docket No. 11532 (new rule making proceeding.) 
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of the comparative Channel 3 adjudicatory proceeding until disposition 

: 

of the rule making proceeding initiated by the Comnfission’s "Notice" 
of November 10, 1955, (Docket No. 11532); or (d) in the event of denial 

of the aforementioned requests, issuance of a conditional Channel 3 

. 5/ ! 

grant. — 

5. Requests for Intervention. Petitioners 1 rights to intervene 
(to the extent advanced in the November 18, 1955, petitions) are 


claimed on the ground that the Commissions action of November 10, 

1955, in not passing upon the merits of their respective petitions for 
reassignment of television channels, merely postpoqed the ultimate 

i 

determination thereon as a result of which, in the eVent of a grant at 
this time in the Channel 3 comparative (adjudicatory) proceeding, 
economic injury would come to petitioners and injury to the public. It 
is Monona’s and Bartell’s contention that, if permitted to intervene, 
they would adduce evidence concerning the effect of k grant on Channel 3, 

i 

to wit: that such a grant would not be in the public interest, would result 

6 / 

in diminution of service and would result in economic injury to them. — 

5/ Petitioners Monona and Bartell urge issuance of a construction permit 
conditioned upon deletion or change without notice of further hearing, if 
necessary, as a result of Commission action in Docket No. 11532, and 
subject to further condition that no construction be commenced until such 
final determination. 

Winnebago urges imposition of the following condition upon a 
Channel 3 grant: 

"That no construction pursuant to this permit be commenced 
pending decision by the Commission in the rule making proceedings 
in Docket No. 11532 (Notice of Proposed Rule taking released 
Nov. 10, 1955, FCC 55-1124, Mimeo No. 24919); and that this 
permit to be subject to termination by the Commission without hear¬ 
ing in the even final decision in the above-entitled proceeding shall 
delete the assignment of Channel 3 to Madison or, subject to such 
modification of the channel assignment without hearing as may be 
deemed appropriate by the Commission in the event a different 
channel is substituted for Channel 3 in Madison. ’,’ 

i 

6/ The evidence submitted by them in the Docket 11335 proceeding which 
was terminated by the Commission’s denial of their petition for deinter¬ 
mixture in the Madison area (FCC 55-1125; 24918), is incorporated by 
reference. 
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In support of the issues requested by Winnebago, said petitioner relies 
1303 upon the Commissions ruling in the Paramount Television Productions, 
Inc. , case, 8 RR 459, 462 to the effect that: 

"... the duty of the Commission to grant licenses 
only if the public interest . . . will be served . . . requires 
a finding based upon the record in light of the public interest 
at the time of issuance of the license. If after a hearing on 
and application and prior to final decision the public interest 
requires a change in the rules which would preclude a grant 
of the application, obviously, such applications cannot be 
granted." 

6. Monona Broadcasting Company is permittee of UHF television 
station WKOW-TV (Channel 27), Madison, Wisconsin; it has operated 
since July 30, 1953. As noted hereinabove, the Channel 3, Madison, 
competitive applications were designated for hearing on August 14, 1953. 
The hearing record in these applications was closed on Deceqaoer £2, 
1953. The Examinees Initial Decision therein was released on August 
3, 1954. More than 27 months after the Channel 3 applications were 
set for hearing, more than 15 months after the issuance of the Initial 
Decision and more than 11 months after the hearing of oral argument 
thereon before us, Monona filed the subject petition for intervention and 
for other relief. Bartell Television Corp., operating on Channel 33, 
Madison, Wisconsin, since July 8, 1953, has joined Monona in the petiton 
for intervention and for other relief. Winnebago Television Corp., 
operating on Channel 39, Rockford, Illinois, since April 29, 1953, has 
waited over 30 months since the issuance of the Channel 3 hearing order 
before filing its request to intervene and to obtain additional alternative 
relief. 

7. As noted in par. 3, supra, the Commission, by several orders 
and a memorandum opinion released November 10, 1955, denied sundry 
individual petitions for ad hoc amendment; to one of it s important 
television rules, the Sixth Report and Order, adopted April 14, 1952. 

As to certain of said petitions the Commission had previously instituted 
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individual rule making proceedings, permitted the filing of comments 
and the making of oral arguments before the Commission. Subsequently, 

i 

as has been stated, these petitions together with others enumerated 
in the Memorandum Opinion and Order were disposed: of on the basis 

i 

that, the problem being one of national significance, a general rule 
making proceeding with reference to the aforesaid Sixth Report and 
Order should be instituted, in lieu of considering ad hoc amendments 
thereto. On November 10, 1955, such a general rule; making proceed- 

i 

ing was instituted. Such disposition constituted an exercise of the 
Commission’s informed discretion. 

8. Petitioners’ requests for intervention are untimely, As a matter 

7/ i 

of law, a party in interest - cannot intervene as a matter of right after 

i 8/ 

1304 the time specified in Section 309 (b) of the Act, as aihended. - That 
time has long expired, the Madison comparative hearing having 

j 

commenced in September 1953. Petitioners argue that the Commission’s 

November 10th action in not staying the adjudicatory proceedings and in 

; 

pronouncing that it would not consider individual deintermixture petitions 
until conclusion of the newly instituted general rule making proceeding 

i 

(addressed to the problem of possible television channel assignments 

i 

on an over-all national basis), apprised petitioners fpr the first time of 
the necessity to intervene in the Channel 3 proceeding in order to 
prevent economic injury to themselves and injury to the public. These 

i ■■ 

7/ Our disposition herein makes it unnecessary to consider the thresh- 
hold question whether, as a matter of law, the petitioner ever was a 
party in interest entitled to intervene in the adjudicatory proceeding. 

We also find it unnecessary to consider the related question, whether, 
if petitioner is not allowed to intervene, it has any right to participate 
at all in the proceeding for the purpose of seeking other relief, that is 
whether, if petitioner asserted an interest upon which it bases its 
request to intervene, the failure to establish such interest would deny 
the petitioner, as a stranger to the proceeding, to right to request 
’’other relief”. 

8/ Section 309 (b) in pertinent part provides as follows ”... parties in 
interest ... may acquire the status of a party to the proceeding ... by 
filing a petition for intervention ... at any time not less than 10 days 
prior to the date of hearing. 
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arguments do not constitute justification for allowing the intervention 

9/ 

sought at such a late date. — Petitioners have set forth no matters 
1305 showing, in conformance with the requirements of Section 1.388 (b) 

of our Rules—/, how their participation will assist us in the determina¬ 
tion of the issue specified in the hearing proceeding: the standard 
comparative issue. Said issue does not contemplate interjecting into 
the adjudicatory proceeding (a) matters before us when considering the 


9/ Winnebago’s argument as to why ’’good cause” exists for intervention 
at this time (see Winnebago’s Petition, pp. 13-20) is, in essence, that 
Winnebago had no interest in the Channel 3 comparative proceeding when 
said proceeding first began (in the middle of 1953; after pre-hearing 
conferences the taking of testimony commenced in Nov. 1953); that at 
that time, the future of UHF appeared reasonably good; that only later 
during the Potter hearings in May-June 1954, and subsequent thereto, 
it appeared that the prospect of success of UHF stations in intermixed 
markets vas not bright; and that in Mar. 1955 the Commission indicated 
its concern therefor. Winnebago states further that, as a result of those 
developments, it requested on Mar. 30, 1955, amendment to the Table 
of Assignments to eliminate intermixture in both the Rockford, Ulinois, 
and Madison, Wisconsin, areas; that it ’’assumed the Commission would 
not prejudice [ its] rule making proposal by granting Channel 3 in Madi¬ 
son in the meantime, ” pending decision on its Mar. 30, 1955, and other 
deintermixture petitions; that only on November 10, 1955, did it become 
apparent that the Commission did nothtend to decide the de intermixture 
petitions on their individual merits but instead instituted a general rule- 
making proceeding; and that at that time it further became apparent that 
the Commission would not, as a matter of general policy, stay VHF 
grants in the areas involved pending the rule-making proceeding. 
Accordingly, it is asserted, Winnebago had no reason to seek intervention 
in the comparative proceeding until November 1955, when it did so. 

Zenith Radio Corp . v. FCC , 211 F. 2d 269, 10 RR 2001 (1954) is cited 
as authority for the proposition that earlier intervention was not necessary. 

These arguments neither constitute ’’good cause” for allowing inter¬ 
vention at this time nor serve to make intervention timely at this late 
date. Whatever the merits of the argument as to why petitioner did not 
seek to intervene at the time it filed its deintermixture petition (Mar. 1955) 
or at any time subsequent thereto (i. e., that it relied on what it under¬ 
stood to be Commission policy with respect to staying VHF grants in 
these situations) it is clear that intervention in Mar. 1955 would have been 
as untimely as intervention now, since the record in the comparative 
case had been closed for more than a year and the Initial Decision had 
already been issued 8 months previous. 
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advisability of promulgating rules intended for general applicability or 
(b) matters related to economic injury to existing broadcast services. 

The matters asserted by petitioners are: the effect of! a Channel 3 grant 
in Madison upon them, upon UHF service in Madison and the Madison 
area and thus upon the public. Petitioners’ interest therefore does not 
concern matters litigated in the comparative Channel 3 proceeding, to 
wit: would Radio Wisconsin or Badger better serve the public interest. 

Petitioners, on the contrary, seek prevention of sucii a grant. The 

i 

threat of economic injury resulting from competition through a Channel 3 

grant is not a matter foreign to operators of television stations in the 

j 

same area; it is inherent in our system of allocations. By securing a 
• 

grant at the time when other city-wise allocated television channels are 
not yet in operation, petitioners who thus reap the benefits of an 
advantageous position may not later complain — in an adjudicative 
proceeding involving the licensing of another such channel — of a 

i 

possible loss of such position with the later community absorption of 
such additional channels. Accordingly, petitioners requests for inter¬ 
vention of November 18, 1955, cannot prevail. 

i 

9. Requests for Stay . In the alternative, petitioners ask us to stay 

our decision in the comparative Channel 3 proceeding. That such a 

’’stay is not a matter of right, even if irreparable injury might otherwise 

result;” that such a stay involves "... an exercise of judicial discretion” 

and that ”the propriety of its issue is dependent upoh the circumstances 

of the particular case” has aptly been stated in Scripps-Howard Radio v. 

10/ Subsection (b) of Section 1.388 permits any persbn not named by the 
Commission on its own motion as parties to the hearing, to participate 
in the hearing. Such participation may be accomplished by a petition 
to intervene which must set forth said person’s interest in the proceeding 
and must show how said person’s participation will assist the Commission 
in the determination of the issues in question; such petition for interven¬ 
tion may be granted or denied in the Commission’s discretion (even 
limited to particular issues or to a particular stage of the proceeding). 
Subjection (d) requires filing of petitions to intervene ’’not later than 15 
days” after publication of hearing issues and a showing of ’’good cause” 
in case of filing after the expiration of 15 days. 

! 

i 




136 


FCC, 316 U.S. 4, 10-11 (1942). The basis for a stay here urged is 
essentially the same as that advanced by petitioners when requesting 
amendment to our Sixth Report and Order, to wit: to be free from VHF 
competition. Thus, the reasons here advanced were considered in our 
Report and Order and in our Memorandum Opinion and Order adopted 
on November 10, 1955, which denied the rule making requested. 
Nonetheless, and notwithstanding the Commission's statement in its 
action of November 10, 1955, that the broader national considerations 
must first be developed in a general rule making proceeding (on the same 
day instituted by appropriate Notice), petitioners herein have submitted 
essentially the same plea i in a form addressed to the Channel 3 
adjudicatory proceeding, pressing the same arguments in attempts to 
intervene therein and to stay issuance of a Commission Decision. 

10. The Commission has considered these arguments. See Report 
and Order of November 10, 1955. It has denied them pending the outcome 
of general rule making. Ibid. It deferred for individual treatment 
(underlying our action herein) certain stay requests concurrently made: 

(1) because it determined that a general freeze upon decisions in 
comparative television proceedings in an adjudicatory process is not in 
the public interest; and (2) because the granting of individual requests 
for stay of adjudicatory proceedings, outside the record of such 
proceedings, would be improper. Petitioners, otherwise strangers to 
the comparative Channel 3 proceeding and having no interest in the out¬ 
come as to which of the two applicants should prevail, should not be 
allowed to delay the normal course of the comparative proceeding and 
thereby prevent construction. A grant in the Channel 3 proceeding in 
contest since August 1953, is in the public interest under the Communi¬ 
cations Act of 1934, as amended, and the effective rules and regulations 
thereunder. Petitioners would have us conclude otherwise, through 
interposition of issues of their own devising -- economic and quasi¬ 
legislative in nature. Such a position presumes that our ultimate 
decision in the rule making proceeding will call for deintermixture of 


UHF and VHF. Our "Notice of Proposed Rule Making" of November 10, 

i 

1955, makes it clear, however, that deintermixture is only one of a 
number of possible solutions to the problem before us. Use of additional 

i 

VHF frequencies, reduction of minimum operation (to make additional 
VHF channel assignments possible), and other possible solutions will 
also be considered. The ultimate solution to the many variables is so 

i 

speculative and supposititious that to hold up a grant; and thus preclude 
the availability of an additional television service would be contrary to 
the best interests of the public. As is reflected in o^ir actions taken on 
November 10, 1955, we deem appropriate and necessary the legislative 
action looking toward possible amendment of our Sixth Report and Order 

j 

(upon the basis of facts still to be established on an over-all national 
basis). Petitioners’ solicitude in preserving the status quo as a basis 
for the Commission’s unbiased judgment in the newly instituted rule 
making proceeding implies that the Commission will be less than diligent 
in considering the over-all UHF-VHF problem in persuing the public 
interest. Petitioners are reminded of our pronouncement that ’’... 
particular communities . . . should not be selected [for de intermixture] 
1307 merely because of the fortuitous circumstance of zwiiether a VHF station 

i 

has commenced operation in any particular community" (FCC 55-1125; 
par. 6); and that ’’... final decision... should not be governed by the 
existence or absence of a VHF station in the community" (FCC 55-1126, 
par. 7). In view of the foregoing, petitioners’ requests of November 18, 
1955, for a stay of the Channel 3 comparative adjudibatory proceeding 
must be denied. 

i 

11. Requests for Enlargement of Issues or Conditional Grant . The 
reasons stated hereinabove controlling our disposition of petitioners’ 
requests for intervention equally apply to petitioners’ requests for 

remand to the Examiner for hearing on issues (see bar. 6, supra) which 

! 

deal with the effect of a Channel 3 grant on petitioners’ UHF service, 

i 

and consequent detriment to the public through possible loss or deterior- 

i 

ation of that service. The requests for additional hearing issues as 
framed are therefore denied. Petitioners further request, in the 
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alternative, that any Channel 3 construction permit be issued subject 
to termination or modification if the rule making proceeding results in 
the deletion of Channel 3 at Madison. Such condition is unnecessary. 

An immediate grant in the Channel 3 proceeding can have no prejudicial 
effect upon our newly instituted rule making proceeding in Docket No. 
11532. Issuance of such a construction permit cannot operate to negate 
the Commission’s rule making power, should it consequently be determ¬ 
ined that it is in the public interest to order any station constructed to 
operate on a channel other than Channel 3, Madison. This is equally 
true with respect to Monona, Bartell and Winnebago, should it conse¬ 
quently be determined — as a result of said rule making proceeding — 
that it is in the public interest to order that stations WKOW-TV, WMTV, 
and WTVO, respectively, should operate on a channel other than those 
presently assigned to them. Such authority is specifically conferred upon 
the Commission by Section 303 (f) of the Act, as amended. Whatever 
will be our final determination in the weighing of the supposititious 
eventualities inherent in our newly instituted general rule making 
proceeding, a grant at this time in the Channel 3 proceeding would in no 
way preclude effectuation of the final determination to be made. Under 
such circumstances, the sole effect of granting either of petitioners’ 
request for issuance of a grant in Channel 3 subject to the condition 
indicated would be further to delay the bringing of an additional televi¬ 
sion service to Madison and the Madison area. Such action we do not 
consider to be in the public interest. 

12. Accordingly, IT IS ORDERED, This 7th day of December 1955, 
that those parts of the Petition for Institution of Rule Making Proceeding 
filed by Monona Broadcasting Company on February 16, 1955, and of 
the Petition to Adopt Policy of Deintermixture or for Alternative Relief, 
filed by Winnebago Television Corporation on October 18, 1955, which 
request stay of the above-entitled proceeding, as well as the Petition 
for Stay filed by Winnebago Television Corporation on October 14, 1955 
ARE DISMISSED AS MOOT: IT IS FURTHER ORDERED that the Petition 
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| 

for Intervention and Other Relief, filed by Monona Broadcasting 
Company and Bartell Corporation on November 18, 1955, and the 

i 

Petition for Leave to Intervene and for Further Relief, filed by Winnebago 
Television Corporation on November 18, 1955, ARE DENIED. 

Federal Communications Commission 

Mary Jane Morris 
Secretary 

Released: December 12, 1955 

i 

* * *j * 

i 

FCC 55-1217 
25653 


v Docket No. 8959 

j File No. BPCT-410 

) Docket No. 10641 

) File No.j BPCT-1472 

) 

) I 

) 

) I 


****** 

1308 

In re Applications of 

Radio Wisconsin, Incorporated 
Madison, Wisconsin 

Badger Television Company, Inc. 
Madison, Wisconsin 

For Construction Permits for New 
Television Broadcast Stations 
(Channel 3) 


DECISION 

*** 

I 

Preliminary Statement 

1. The two applicants in this proceeding, Radio Wisconsin, 
Incprporated, and Badger Television Company, Inc. [ hereinafter some¬ 
times referred to as Radio Wisconsin and Badger, respectively, are 

competing for authority to construct and operate a new commercial 

i 

television broadcast station in Madison, Wisconsin, j Since both propose 
the use of Channel 3 for service to the same area, mutually destructive 

i 

interference would attend the simultaneous operation of the two stations. 

I 

The applications involved are therefore mutually exclusive. In its Order 

i 

of August 14, 1953, designating the applications for hearing in a consoli- 

i 

dated proceeding, the Commission found both applicants legally, technic- 
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ally, financially and otherwise qualified to construct, own and operate 
the television broadcast stations proposed by them, except that a 
question, since resolved, was raised as to whether the installation 
proposed by Radio Wisconsin would constitute a hazard to air navigation.—^ 

1309 The sole inquiry in this proceeding requires a choice between the two 

2 / 

applicants under the standard comparative issue. - Pursuant to the then 
effective Section 1.841 of the Commission's Rules, the hearing was 
opened on September 21, 1953. Following several hearing conferences, 
the Examiner issued his Order Governing Hearing on November 16, 1953 
(FCC 53M-1007). *** 

1310 2. The taking of testimony commenced on December 1, 1953, and 
the record was closed on December 22, 1953. Proposed Findings of 
Fact and Conclusions were filed by the applicants on March 10, 1954. 
Supplemental Findings of Fact and Conclusions, filed March 23, 1954, 
by Badger, were answered by Radio Wisconsin on March 26,1954. The 
Examiner’s Initial Decision herein was released on August 3, 1954 
(FCC 54D-59); it looks toward a grant of the Badger application and a 
denial of that of Radio Wisconsin. Exceptions thereto, with accompany¬ 
ing memorandum in support of exceptions, were filed by Radio Wisconsin 
on October 4, 1954. On the same day exceptions were filed by Badger 
and the Chief of the Commission’s Broadcast Bureau. Together with a 

1/ By letter dated Sept. 9, 1953, the Regional Air Space Subcommittee, 
Kansas City, Missouri, advised the Commission that it would interpose 
no objection to the installation of the antenna structure proposed by 
Radio Wisconsin. Accordingly, this issue has been resolved and the 
parties have so stipulated. 

2/”To determine on a comparative basis which of the operations proposed 
in the above-entitled applications would better serve the public interest 
convenience and necessity in the light of the record made with respect 
to the significant differences between the applications with particular 
reference to the following: (a) The background and experience of each 
of the above-named applicants "having a Gearing on its ability to own and 
operate the proposed television station, (b) The proposals of each of 
the above-named applicants with respect to the management and opera¬ 
tion of the proposed station, (c) The programming service proposed in 
each of the above-entitled applications. ” 
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1311 brief in support thereof, Badger filed on November 2, 1954, a reply to 

the exceptions filed by Radio Wisconsin and the Chief of the Commission's 

i 

Broadcast Bureau. A motion to strike said "Reply . to Exceptions" 

and the "Brief in Support" was filed by Radio Wisconsin on November 10, 

1954. Badger replied to said motion on November 17, 1954. Oral 

argument before the Commission en banc in which the parties to the 

proceeding participated was held on December 17, 1954. 

* * * * * j * * 

1312 DISSENTING OPINION OF COMMISSIONERS HYDE AND 

BARTLEY 

i 

We dissent to the untimely and ill-advised actipn of the majority 
in Dockets 8959 and 10641. The action approved by the majority would 
authorize construction of a VHF TV broadcast station in what is now a 
UHF market with 3 such stations in operation. Only one VHF station is 
possible under the allocation of station assignments.! The grant carries 
with it approval of expenditures in the amount of $59p, 340. 26. 

Recently, on November 10, 1955, the Commission in its Notice 

i 

of Proposed Rule Making, Docket No. 11532, recognized that "difficul¬ 
ties encountered in achieving successful operation of stations in the UHF 
band have been a significant factor" in our admitted failure fully to realize 
the objectives of the Sixth Report and Order. In the same Notice the 
Commission assured all concerned that "to the extept that any of the pre- 

i 

sent difficulties may be alleviated by possible revision of the present 
allocation system, such possibilities will be fully explored. " It is ob¬ 
vious that deintermixture in Madison, as in other localities, is one of 
the "possibilities." | 

Yet in complete disregard for the rule making proceeding, a grant 

i 

is made which will complicate and hinder proper consideration of pro¬ 
posals which the Commission has stated would be fully explored. The 
argument may be made that the grant of a permit forf construction of a 

i 

station to operate on Channel 3 does not, as a matter of law, preclude 
the Commission from modifying the permit to specify some other chan¬ 
nel in accordance with the requirements of the rule making proceeding. 
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The implications of this are that the Commission could first find that a 
grant on Channel 3 is in the public interest and then on completion of 
rule making, which is now in process, find that a grant on Channel 3 is 
not in the public interest. If this method of doing business is not arbitrary 
and capricious, the result might satisfy legal theory. The difficulties 
inherent in such judgment gymnastics are made more apparent if con¬ 
sideration is given to the factual situation. It is manifest that any modifi¬ 
cation from Channel 3 to the UHF would involve a substantial loss of 
funds by the grantee. There would also be inconveniences and losses 
imposed upon the public. The Commission has been most loathe in the 
past to disturb existing operations or equities. Such matters would be 
relevant considerations in determining whether an order of modification 
would be in the public interest. The expense of a hearing has been 
cited as a ground for not making an allocation change. See Memorandum 
Opinion and Order released November 1, 1955 (Mimeo No. FCC 54-1335, 
12068). The drastic procedure of ordering a modification of permit or 
license has been used only in the most compelling circumstances. 

1363 The understandable reluctance to disregard an existing situation 
is recognized in the Act. In the formulation of the Radio Act of 1927 and 
the Communications Act of 1934, Congress recognized that expenditures 
in the construction of radio facilities would place heavy and undesirable 
pressures upon the Commission to protect such expenditures. For the 
purpose of eliminating such pressures Congress adopted a provision 
(Section 319) which flatly prohibits the licensing of stations constructed 
without prior authorization from the Commission. The action approved 
by the majority heedlessly and needlessly creates for the Commission 
the very kind of obstacle which Congress sought to avoid. 

The action taken today is in the face of the strongest of representa¬ 
tions by two UHF licensees in Madison that such a grant would force 
them to cease operation with consequent inescapable economic injury; 
that it would result in a diminution rather than an addition to the TV 
service in Madison; that it would result in the eventual cessation of the 
operations of the publicly-owned and supported educational UHF station 
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l 

in Madison; and that such a grant could well prove a catalyst that would 

i 

set off the spiral which could result in the abandonment of UHF service 
throughout the country. 

This is not to suggest that the Commission accept all or any of 

i 

these allegations at face value. But the Commission should provide a 

i 

real forum where the evidence in support of and in opposition to these 

i 

contentions may be presented. Due process, as well as a proper re¬ 
spect for the principles of the Administrative Procedure Act and the 
Communications Act, would require a realistic appraisal of all relevant 
facts and a determination of their effect upon the public interest prior to 
a decision of such far-reaching consequences. 

Thus far the Commission has decided in the Madison deintermix- 

i 

ture proceeding that such proceeding is not the proper forum for the 
determination of issues presented by the deintermixture petitions. No 
decision was reached upon the merits because the problems were 
’’nationwide” in scope (FCC 55-1125). The Commission by majority vote 
has decided today that because of the nature of these adjudicatory proceedings, 
this, too, is not the proper forum to consider deintermixture. The Com¬ 
mission has decided that the pending rule making proceeding is the forum 

| 

where proposals and petitions concerning de intermixture should be heard. 

i 

However, at the same time it recognizes the rule making proceeding as 

i 

the proper forum, the Commission is deciding, as a practical matter, 
the very issues it proposes to consider in the futurej This type of pro¬ 
cedural double talk is akin to the procedures invalidated by the Supreme 

I 

Court in Ashbacker vs. U.S. 

1364 In view of the foregoing we are of the opinion that the Commission 

i 

cannot on the present record make a valid finding that the granting of a 
permit and construction of a station as proposed in either of the applica¬ 
tions under consideration would serve the public interest, convenience 
and necessity. Since the majority of the Commission insist upon a deter¬ 
mination of the applications at this time, we are obliged to vote to deny 
both. 

i 

j 

■ ■ "■ ■ 11 — ■ 


i 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Monona Broadcasting Company 
Bartell Television Corporation 

Petitioners 

v. 

United States of America 

Federal Communications Commission 

Respondents. 

Radio Wisconsin, Incorporated 

Intervenor 

Monona Broadcasting Company 
Bartell Television Corporation 

Appellants 

v. 

Federal Communications Commission 

Appellee 

Radio Wisconsin, Incorporated 
Winnebago Television Corporation 

Intervenors 


) 

) 

) 

) 

) 

> 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

> 

) 

) 

> 

) 


Case No. 13,038 


Case No. 13,039 


STIPULATION 

It is stipulated by and among the parties to the above-entitled cases 
that the questions presented by the Petition for Review and Notice of 
Appeal are as follows: 

1. Whether the Commission, in its Order of November 10, 1955, 
denying Appellants' rulemaking petition to revise the table of television 
allocations to delete VHF Channel 3 from commercial use in Madison 
and substitute UHF Channel 21 therefor, 

(a) erroneously permitted presentations on television 
allocation matters to be made to it outside the formal hearing 
record of this proceeding without affording Appellants an 
opportunity to reply thereto; 


(b) erroneously failed to make necessary and adequate 

findings for its disposition of Appellants’ petition for de inter - 

! 

mixture; 

i 

(c) erroneously failed to state adequate reasons for 
disposition of Appellants’ petition for deintermixture. 

I 

2. Whether the Commission’s Order of December 12, 1955, 
authorizing a first Madison VHF station constituted (a) an unlawful 

i 

prejudgment of Appellants’ rule making petition and {p) a denial of 
Appellants’ right to consideration of requested amendments of the 

Commission’s Rules, in violation of Section 4 of the Administrative 

i 

Procedure Act and Section 1.701 of the Commission’s Rules. 

3. Whether the Commission, by its disposition 6f Appellants’ 
rulemaking petition and its denial of Appellants’ requests for interven¬ 
tion or stay, with respect to the comparative proceedings for VHF 
Channel 3 in Madison, arbitrarily and capriciously denied Appellants 

i 

an opportunity to demonstrate that the public interest; would not be 
sc?rved by the establishment of a first VHF station in Madison. 

i 

4. Whether, in granting an application for a construction permit 
for a VHF television station in Madison, the Commission unlawfully 
failed to consider or pass upon issues affecting the public interest which 
were not part of the hearing record in the comparative proceeding but 
presented to the Commission by Appellants for its consideration. 

i 

Dated this sixteenth day of February 1956. 


[ Filed December 28, 1955] 

MONONA BROADCASTING COMPANY ) 

BARTELL TELEVISION CORPORATION ) 

Appellants } 

v. ' No. 13,039 

FEDERAL COMMUNICATIONS COMMISSION, ) 

Appellee ) 

RADIO WISCONSIN, INCORPORATED ) 

WINNEBAGO TELEVISION CORPORATION ) 

Intervenors ) 


NOTICE OF APPEAL 
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BENITO GAGUINE 

1001 CONNECTICUT AVENUE N.W. 
WASHINGTON, D. C. 

ATTORNEY FOR 

MONONA BROADCASTING COMPANY 

SAMUEL MILLER 

852 WASHINGTON BUILDING 

WASHINGTON, D. C. 
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BARTELL TELEVISION CORPORATION 


Robert I, Thiel, Printer 
Washington, D. C, 
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[Nos. 13,038; 13,039] 
STATEMENT OF QUESTIONS PRESENTED 


At a prehearing conference ordered by this Court, the parties stipu¬ 
lated the issues presented by these cases. The issues, as stipulated, and 
subsequently approved by this Court on February 21 ,j 1956, are as fol- 

i 

lows: 


1. Whether the Commission, in its Order of November 10, 1955, 

denying Appellants’ rulemaking petition to revise the table of television 

| 

allocations to delete VHF Channel 3 from commercial use in Madison and 
substitute UHF Channel 21 therefor, 

(a) erroneously permitted presentations bn television alloca¬ 
tion matters to be made to it outside the formal hearing record of 

i 

this proceeding without affording Appellants an opportunity to re¬ 
ply thereto; 

i 

(b) erroneously failed to make necessary and adequate find¬ 
ings for its disposition of Appellants’ petition for deintermixture; 

| 

(c) erroneously failed to state adequate reasons for disposi¬ 
tion of Appellants’ petition for deintermixture.j 


i 

2. Whether the Commission’s Order of December 12, 1955, au¬ 
thorizing a first Madison VHF station constituted (a) an unlawful pre- 

I 

judgment of Appellants’ rulemaking petition and (b) a denial of Appel- 

i 

lants’ right to consideration of requested amendments of the Commis- 

I 

sion’s Rules, in violation of Section 4 of the Administrative Procedure 
Act and Section 1. 701 of the Commission’s Rules. 

i 

3. Whether the Commission, by its disposition of Appellants’ 
rulemaking petition and its denial of Appellants’ requests for interven- 

i 

tion or stay, with respect to the comparative proceedings for VHF 


! 







(ii) 

Channel 3 in Madison, arbitrarily and capriciously denied Appellants an 
opportunity to demonstrate that the public interest would not be served by 
the establishment of a first VHF station in Madison. 

4. Whether, in granting an application for a construction permit 
for a VHF television station in Madison, the Commission unlawfully failed 
to consider or pass upon issues affecting the public interest which were not 
part of the hearing record in the comparative proceeding but presented to 
the Commission by Appellants for its consideration. 


(iii) 


i 


I 
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JURISDICTIONAL STATEMENT 

These cases involve an appeal and a petition for review by Monona 
Broadcasting Company and Bartell Television Corporation 1 pursuant to 
Sections 402 (a) and 402 (b) of the Communications Act of 1934, as amended 
(47 U.S. C. Sec. 402 (a) and (b)) and Section 10 of the Administrative Pro¬ 
cedure Act (5 U.S. C. Sec. 1009). 

Case 13,038 is a petition by Monona and Bartell, pursuant to Section 
402 (a) of the Communications Act, for review of a Report and Order re¬ 
leased by the Commission on November 10, 1955, (R. 1216-28) which den¬ 
ied without consideration of its merits the February 16, 1955, petition of 
Monona for rule making proceedings to deintermix the commercial VHF 
and UHF television assignments in the Madison, Wisconsin, area (R. 25-7). 
The petition also seeks judicial review of those parts of a Memorandum 
Opinion and Order of the Commission released December 12, 1955 (R. 
1299-1307), which 

(1) dismissed as moot, Monona's request in its petition of Febru¬ 
ary 16, 1955, for stay of further proceedings with respect to 
the application of Radio Wisconsin for a construction permit 
for a first VHF television station in Madison, pending a de¬ 
cision on the merits of its petition to de-intermix Madison; 
and 

(2) denied a petition by Monona and Bartell to intervene in the 
Channel 3 proceeding and for reopening of the record for 
further hearing on specified issues; or for stay of further 
proceedings pending a decision on the merits of the rule 
making proceeding instituted on November 10, 1955; or, in 

1 For convenience, Monona Broadcasting Company, Bartell Television Corporation, Radio Wisconsin, 
Incorporated, and the Federal Communications Commission are hereinafter respectively referred to as 
"Monona", "Bartell", "Radio Wisconsin", "Commission" or "Appellee". Monona and Bartell are collec¬ 
tively called "Appellants". 


the event of denial of the aforementioned requests, for issu- 

i 

ance of a conditional Channel 3 grant? (Ri. 1229-1239) 

Case 13, 039 is an appeal by Monona and Bartell pursuant to Section 
402 (b) of the Communications Act, from a Decision of the Commission re¬ 
leased on December 12, 1955 (R. 1308-64), which granted the application 

i 

of Radio Wisconsin for a new VHF television station to operate on Chan¬ 
nel 3 in Madison, Wisconsin. Appeal is further taken from those parts of 
the Memorandum Opinion and Order of December 12, 1955 (R. 1299-1307) 
of which judicial review is also sought above. 

The Notice of Appeal and Petition for Review were filed in this Court 
on December 28, 1955. The Appeal and the Petition for Review have been 
consolidated by order of this Court. 

j 

| 

STATEMENT OF CASE 


Appellants are Wisconsin corporations and the permittees of com¬ 
mercial television stations WKOW-TV and WMTV in Madison, Wisconsin. 
These stations operate on UHF Channels 27 and 33. A third UHF channel 
allocated to Madison for educational purposes - Channel 21 - is operated 
by the Wisconsin State Radio Council. The fourth channel allocated to 

i 

Madison - Channel 3 - is the VHF channel for which aj construction per- 

! 

mit has recently been granted to Radio Wisconsin, and which authorization 
is involved in this proceeding. There are presently no VHF stations op¬ 
erating in Madison. 

i 

These four channels were allocated to Madison by the Commission's 

i 

Sixth Report and Order (Docket No. 8736, et aL , Vol. 1, Part 3, Pike & 


^ Monona and Bartell believe that the December 12. 1955, order is fully reviewable under Section 
402(b); however, since the applicability of this section to the orders involved might be questioned, re¬ 
view is also sought under Section 402(a) which provides for judicial review of any Commission order not 
reviewable under Section 402(b). 







Fischer RR 91:664), released on April 14, 1952, which was designed to 
establish the framework for the development of a nationwide competitive 
commercial television service comforming to the following objectives: 

(a) at least one service to all areas. 

(b) at least one station in the largest possible number of 
communities. 

(c) multiple services in as many communities as possible 
to provide program choice and to facilitate competition. 

The twelve channels then available for commercial use in the VHF 
portion of the spectrum were clearly inadequate to implement these ob¬ 
jectives. A substantial increase in the number of commercial television 
channels was accordingly necessary. For the necessary additional chan¬ 
nels, the Commission turned to the UHF portion of the spectrum. In doing 
so, the Commission was fully aware of, and expressly recognized, the 
possible handicaps the UHF band would encounter as part of an integrated 
television service. However, after specifically considering whether the 
operation of UHF and VHF stations in the same market would be economi- 
caUy feasible, it decided that VHF and UHF could co-exist and compete 
in the same markets (See Sec. 66, 77 and 197 of the Sixth Report and 
Order) - 

Tf We are convinced that the UHF band will be fully util¬ 
ized and that UHF stations will eventuaUy compete on 
a favorable basis with stations in the VHF” (Sec. 197, 

Sixth Report and Order, Docket 8736, Vol. 1, Part 3, 

Pike & Fischer RR 91:664). 

The Commission even found that — 

”... healthy economic competition in the television 
field wiH exist within the framework of the Assignment 
Table adopted herein” (Sec. 77, id. at 624). 
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i 
! 

j 

The Commission consequently promulgated a table of! assignments which 
"’intermixed” the two spectrum bands i. e., made assignments in the UHF 
and VHF bands to stations in the same markets. 

i _ 

Pursuant to this plan, Madison was assigned bpth VHF and UHF chan¬ 
nels. In reliance on the Commission’s specific findings that UHF could 
compete with VHF, and, on other like public expressions of the Commis¬ 
sion, Monona and Bartell applied for, and were granted, construction per¬ 
mits for UHF Channels 27 and 33, respectively. In July of 1953, WKOW- 
TV and WMTV commenced operations thereon. The Wisconsin State Radio 
Council applied for, and received, a construction permit for an educational 
station on UHF Channel 21 and, since July of 1954, has operated Station 

i 

WHA-TV thereon. Mutually exclusive applications by Radio Wisconsin and 
Badger Television Company for VHF Channel 3 were designated for com¬ 
parative hearing. 

! 

Other communities in the United States also were allocated both UHF 
and VHF channels. In many, both UHF and VHF stations commenced oper- 

i 

ations. There, the basic premise of the Commissions intermixture feature 

j 

of the allocation plan was tested - and exposed as erroneous. In intermixed 
market after intermixed market, the UHF broadcaster either was forced to 

j 

discontinue operations or to struggle along in the face of mounting deficits. 

i 

The pattern was soon unmistakably clear. Experience conclusively dem¬ 
onstrated that intermixture of commercial UHF and VHF channels was, 

i 

with rare exception, economically infeasible, and that the fault lay not 
with individual stations or particular markets, but with the entire concept 
of the Commission’s basic premise that UHF stations would be able to 

’’compete on a favorable basis with stations in the VHjj”'. 

j 

In May and June of 1954, hearings before the sd-called ’’Potter Sub¬ 
committee” of the Senate Committee on Interstate and Foreign Commerce 
(Hearings on §. 3095, 83rd Congress) pointed up the tragic plight of UHF 


i 
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stations in intermixed markets and called public attention to the need for a 
solution. Federal Communications Commissioners were in attendance and 
participated as witnesses in these hearings; the error of intermixture was 
thus brought home to them. 

In Madison, UHF had been spared the destructive effect of VHF com¬ 
petition because the VHF channel allocated to that city was involved in a 
comparative proceeding. However, on the basis of the experience to date 
in intermixed markets, coupled with the overwhelming evidence adduced in 
the Senate hearings, Monona recognized that, in Madison as in other inter¬ 
mixed communities, UHF would not be able to subsist side by side with 
VHF. Accordingly, on August 30, 1954, Monona petitioned the Commis¬ 
sion to institute rule making proceedings, looking toward the Equalization 
of commercial television competition through the "deintermixture" of the 
Madison area by shifting the educational reservation from UHF Chan¬ 
nel 21 to VHF Channel 3 and by designating Channel 21 as a commercial 
channel, thus placing all three commercial stations on the same competi¬ 
tive footing.* This petition was summarily denied by the Commission on 
the sole basis that "in reliance upon these assignments, two parties have 
prosecuted applications for Channel 3 at considerable time and expense" 

(R. 24). 

In the meantime, because of the stringent situation of UHF, the Senate 
Committee had retained special counsel to study the entire problem. That 
study bore fruit on February 1, 1955, when the Chairman of the Senate 
Committee on Interstate and Foreign Commerce released a memorandum 
prepared for that committee, entitled "TV Network Regulations and the 
UHF Problem”. That report, on the one hand, reaffirmed the need for 
UHF service in order to insure a nationwide competitive television sys¬ 
tem and, on the other, redirected attention to the grave plight of the UHF 
in intermixed markets. Among other things, it recommended that the 

Commission reexamine deintermixture petitions (such as the one previously 

• 


(R. 1-9) 
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filed by Monona) and, in this connection, pointedly stated that, where de- 
intermixture is otherwise in the public interest, the niere fact that "con- 
siderable sums of money have been spent by VHF applicants in pursuing 

i 

their applications” did not constitute sufficient reason for rejecting a 
request for deintermixture. The so-called ”Jones Report", released by 
the same Committee on February 12, 1955, likewise emphasized that the 
preservation of UHF was essential to the development of a nationwide 

j 

competitive television system. The Chairman of the Senate Committee 

i 

on Interstate and Foreign Commerce requested the Commission to com¬ 
ment on these reports. In view of these developments, Monona, on Febru¬ 
ary 16, 1955, resubmitted its petition for the institutibn of rule making to 
"deintermix" Madison (R. 25-7). 

On March 18, 1955, the Commission responded to the Senate Com- 

i 

mittee on Interstate and Foreign Commerce. Among pther things, the 

i 

Commission admitted the "failure of UHF to become integrated with VHF", 
recognized "the plight of UHF”, and conceded that limited deintermixture 
might be a salutary step toward the solution of the problem. 

i 

On March 31, 1955 (R. 64-9) and April 21, 195$, the Commission 
commenced five rule making proceedings looking toward deintermixture 
in Madison and four other cities in the United States (pockets 11238, 

11333, 11334, 11335, and 11336). 3 These proceedings were manifestly 
instituted in order to arrive at a nationwide and uniform policy that could 
be followed in applying "selective deintermixture" in individual communi¬ 
ties of the United States. 

i 

The Notice of Proposed Rule Making demonstrated the Commission's 

! 

awareness of the dimensions of the problem by requesting data on all the 


i 

3 The cities involved were Peoria, Illinois; Evansville-Hatfield, Indiana-, Madison, Hartford. Connecti¬ 
cut; and Albany-Schenectady-Troy, New York. 

i 

| 

i 
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significant issues (R. 65-7). 4 They also specified a rigid timetable for 
the submission of comments and replies and prohibited later comments 
unless T ’specifically requested by the Commission or good cause for the 
filing of such additional comments is established”. Finally, the Com¬ 
mission indicated that oral argument would assist the Commission in the 
resolution of this matter. 

Pursuant to this procedural plan, voluminous pleadings and counter¬ 
pleadings, supported by a mass of evidentiary material were openly sub¬ 
mitted, both favoring and opposing the proposed deintermixture. Public 
oral arguments wherein the participants were limited as to the time avail¬ 
able for argument, were thereafter held before the Commission en banc 
on June 27 and 28, 1955. The Commission then took the matter under 
advisement. 

While the matter was still under consideration, the Commission 
collectively, and various Commissioners individually, met m_ camera 
with advocates of particular points of view regarding deintermixture. 

The fact that these conferences had been held was not made known by the 
Commission until the trade press revealed them. Subsequently, in a 
Report and Order of November 10, 1955 (R. 1211-28), the Commission 
admitted that they had taken place but did not disclose their substance 
nor what submissions, if any, were made. To this date, Appellants re¬ 
main unaware of exactly what transpired in these ex parte conferences, 
although it is undisputed that representations bearing directly on the mat¬ 
ters in issue in the rule making proceedings were made. Indeed, the pub¬ 
lic comments later submitted in the now pending rule making proceeding 


4 The data requested included evidence concerning: (1) The service contours of the existing UHF 
stations and the proposed VHF operation; (2) the number of families residing within these contours; (3) 
the total number of television receivers in Madison, and the percentage of UHF set conversion; (4) the 
signals in the area from stations outside of the area; and (5) the prospects for successful operation of 
UHF in the event of (a) a first VHF authorization, and (b) three commercial UHFs and no commercial 
VHF authorizations in Madison. 
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by parties who participated in these ex parte conferences reveal approach 
es that are at substantial variance from or in direct opposition to those 

i 

espoused by the Appellants in the deintermixture proceedings. 

During this entire period, dating from the institution of the deinter- 

; 

mixture rule making proceedings, the Commission had suspended action 
on all VHF applications in localities where deintermixture petitions were 

i 

pending, despite the ripeness of many of these applications for grant. 

This policy was deliberate as the Commission, through its Chairman, 
made clear to the Senate Subcommittee on Communcations. 5 On August 

15, 1955, the Commission also advised this Court, in the opposition filed 

; 

to a motion for a stay in Case No. 12, 841, that, while no formal policy of 
withholding action had been adopted, action was in fact being deferred in 
cases where deintermixture had been requested. Monona had requested a 

i 

like reservation of action in the Madison Channel 3 proceedings in its de¬ 
intermixture petition of February 16, 1955, and, in a! subsequent petition 

6 

of October 14, 1955, renewed this request. 




On November 10, 1955, the Commission issued a Report and Order, 

I 

over the dissents of Commissioners Hyde and Bartley, in which it acknowl¬ 
edged that the inability of UHF broadcasters to compete with VHF operators 
presented a grave problem. Even so, however, it denied without passing 
upon the merits, Monona’s petition for deintermixture of Madison, as 
well as the deintermixture petitions, involving the other cities involved 

i 

in the June, 1955, hearings. As justification, the Commission claimed 
’’that if lasting solutions to the allocations problems now confronting the 
development of a nationwide competitive television service are to be found, 
the approach must be nationwide in scope’’. In reaching this conclusion, 


5 Transcript of Hearings before U. S. Senate Committee on Interstate and Fpreign Commerce, S. 1648. 
July 7, 1955 (84th Congress), pp. 43-44. 

6 The record certified to the court by the Commission in these cases does not include this petition, pur¬ 
suant to stipulation of the parties. 


I 
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the Commission did not pass upon any of the evidence submitted by the 
petitions for deintermixture in Dockets No. 11238, et al., and it made 
no findings of fact based on the evidence submitted in that case. At the 
same time, however, and in the same Report and Order the Commission 
increased intermixture by the jid hoc action of assigning a new VHF chan¬ 
nel to Albany. 7 (R. 1216-1228) 

In rejecting selective deintermixture, the Commission specifically 
reserved decision on the stay requested by Monona of the Channel 3 pro¬ 
ceeding. And the ’’denial” of the Madison deintermixture petition was 
’’without prejudice to any action the Commission would take as a result 
of the [ rule making] proceeding” which it concurrently announced it would 
initiate to consider alleviation of the plight of UHF on a nationwide scale, 

g 

and in which it invited Appellants’ participation. 

Commissioners Hyde and Bartley dissented to the Report and Order 
of November 10, 1955, in Docket 11238, et^al. Commissioner Hyde par¬ 
ticularly emphasized that the orders were bereft of specific findings to 
support the conclusions made therein, and that material outside the rec¬ 
ord had been considered in the Commission’s determination that it should 
not at that time pass upon the merits of the pending petitions for deinter¬ 
mixture. Commissioner Hyde also specifically called attention to the fact 
that: 

’’The obvious reason for the sudden haste of the major¬ 
ity in taking the present action is to clear the decks for 
the immediate grant of VHF applications in a number of 
communities involved in the deintermixture cases and in 
other communities in which deintermixture has been sug¬ 
gested and peremptorily turned down. ” 


This assignment has been stayed by this Court pending a decision on the merits of petitions to review 
Cases Nos. 12987 and 12989. 

8 Appellants have timely filed comments in this new proceeding renewing their request for the de- 
intermixture of Madison. They are presently pending before the Commission. 
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I 
I 

Under the circumstances, it seemed likely that the Commission 

i 

would make a grant in the Channel 3 proceeding, notwithstanding its avow¬ 
ed opposition to ad hoc action because of considerations of "fairness and 
practicability". Appellants, accordingly, on November 18, 1955, peti¬ 
tioned the Commission for permission to intervene in the Channel 3 pro¬ 
ceedings so that they could demonstrate to the Commission upon issues 

j 

they clearly specified, that a grant to a first VHF station in Madison would 

not serve the public interest. The facts upon which Appellants based their 

i 

standing were set out, together with a full showing of good cause for late 
intervention, as required by the Commission’s rules. (R. 1229-1239) 

i 

In the alternative, Appellants petitioned for a stey of the Channel 3 
proceedings until the disposition of the new set of rule making proceedings, 
or for a conditional grant of the construction permit involved, staying con¬ 
struction until the rule making proceedings were decided. Appellants 
pointed out that the Communications Act required as a prerequisite to 
any grant on Channel 3, specific findings that such a grant would serve 
the public interest. Commission policy required, that such findings be 
predicated upon facts in existence at the time that the grant was made. 
Appellants therefore emphasized that, since the Commission had failed 

i 

to make findings upon the alleged adverse effect upon! the public interest 
of intermixing Madison by authorizing the construction of a first VHF 
station, a stay of the Channel 3 proceedings was still! required. 

On December 12, 1955, the Commission, by a Decision, granted 
the application of Radio Wisconsin for a VHF station in Madison.* This 
grant intermixed Madison for the first time. The Decision did not con¬ 
sider the effect of such intermixture of the Madison area. The fact that 

i 

the Commission was creating an intermixture situation in Madison for 
the first time was not even mentioned. In fact, the parties herein have 
stipulated that the record compiled in the comparative proceeding leading 
to the grant of Radio Wisconsin’s application for a construction permit for 


•(R. 1308-1364) 
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Channel 3 in Madison contains no evidence on the allocation problems 
presented by Monona’s deintermixture petition, nor any evidence bear¬ 
ing on the determination of whether a first VHF service should be estab¬ 
lished in Madison at the time of the entry of the final decision.* 

On the same date, the Commission issued a Memorandum Opinion 
and Order which considered Appellants’ request for a stay of the Chan¬ 
nel 3 proceedings, which request had been part of the deintermixture pe¬ 
tition filed on February 16, 1955. Action upon such request for a stay had 
been deferred in the Commission’s Report and Order of November 10. The 
request for stay was now denied upon the grounds that the matter was 
ft moot" in view of the November 10 Report and Order which had M denied” 
the petition to deintermix.** 

In the same Memorandum Opinion and Order of December 12, the 
Commission considered Appellants’ petition for intervention in the Chan¬ 
nel 3 proceedings, and for other relief. The Commission compartmental¬ 
ized its consideration of the elements of the petition - (a) it denied the re¬ 
quest for intervention upon the basis that Appellants could not aid the 
Commission in determining the comparative issues of which of the two 
applicants was better fitted to receive the grant; (b) the request to be 
heard in the adjudicatory proceedings upon issues the Appellants proposed 
was similarly denied, on the basis that the issues proposed would not 
help the Commission determine which of the two applicants should be 
preferred, and that such issues would better be fitted to a rule making 
proceeding; (c) the request for a stay was denied upon the ground that 
the Appellants would not be injured by the grant involved; and (d) a simi¬ 
lar finding was made in denying the request for a conditional grant. 

Commissioners Hyde and Bartley dissented to the actions of Decem¬ 
ber 12 on the grounds that the Commission had failed to dispose of Monona’s 


* See Appendix B. infra . 
~(R. 1299-1307) 



I 


i 

I 

l 


petition for deintermixture on the merits prior to the action on the Radio 
Wisconsin application. 

i 

In dissenting, Commissioners Bartley and Hyde said: 

i 

’’Thus far the Commission has decided in the Madison 
deintermixture proceeding that such proceeding is not 
the proper forum for the determination of issues pre¬ 
sented by the deintermixture petitions. No decision 
was reached upon the merits because the prpblems 
were ’nationwide’ in scope (FCC 55-1125). The Com¬ 
mission by majority vote has decided today that be¬ 
cause of the nature of these adjudicatory proceedings 
this, too, is not the proper forum to consider deinter¬ 
mixture. The Commission has decided that; the pend¬ 
ing rule making proceeding is the forum whOre pro¬ 
posals and petitions concerning deintermixtiire should 
be heard. However, at the same time it recognizes 
the rule making proceeding as the proper forum, the 
Commission is deciding, as a practical matter, the 
very issues it proposes to consider in the future. This 
type of procedural double talk is akin to the procedures 
invalidated by the Supreme Court in Ashbacker vs. U. S. ” 


STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as amended, 
47 U.S. C. Section 151 et seq ., of the Administrative Procedure Act, 5 
U. S. C. Section 1001, et seq ., and of pertinent Comniission Regulations 
are set forth in Appendix A, infra. 


! 


I 


i 
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STATEMENT OF POINTS 

1. The Commission’s whole course of action constituted reversible 
error in that it manipulated and perverted its processes so as to deprive 
Appellants of their legal rights under Sections 4 and 6 of the Administra¬ 
tive Procedure Act, Sections 1. 701 and 1. 702 of the Commission’s Rules, 
and the due process clause of the Constitution. 

2. The grant of the Radio Wisconsin application prior to consideration 
of the Appellants’ petition for deintermixture on its merits constituted a 
prejudgment of that petition in violation of Sections 1. 701 and 1. 702 of the 
Commission’s Rules and Regulations, Section 4 of the Administrative Pro¬ 
cedure Act, and the due process clause of the Constitution. 

3. The Commission’s decision deprived Appellants, permittees of 
existing stations, which would suffer economic injury from the Radio Wis¬ 
consin grant, of their statutory right to a determination prior to that grant 
of the merits of their allegations that the establishment of a first VHF serv¬ 
ice in Madison would be inconsistent with the public interest. 

4. The Commission’s action in refusing to permit Appellants to in¬ 
tervene in the Channel 3 proceeding in order to demonstrate the injury to 
the public and to themselves which will be occasioned by the grant of a first 
VHF authorization in Madison, was unlawful in light of the fact that the 
Commission had refused to act upon the merits of Appellants’ petition for 
deintermixture even though it had been on file for alsnost two years, and 
that Appellants had requested a stay of the Channel 3 proceeding pending a 
determination of the merits of their petition for deintermixture which the 
Commission denied. 

5. The Commission’s decision granting the application of Radio Wis¬ 
consin was unlawful because the Commission failed to consider facts or 
make findings with respect to considerations vital to a determination that 
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the establishment of a first VHF service in Madison vtould be in the public 

i 

interest. 

i 

6. The Commission's decision refusing to pass upon the merits of 
Appellants' petition for deintermixture was in error, because it was based 

upon oral and written ex parte presentations to which Appellants have never 

j 

had an opportunity to reply. 


i 

i 

j 

Point 2 has been briefed by the Appellant in companion Cases No. 

13, 056; 13, 057; 13, 058 and 13, 065. The facts in thoSe cases parallel in 

| 

every material respect the facts in the present case, j Appellants, there¬ 
fore, adopt the argument and authorities therein cited. 

I 

Point 3 has been briefed by the Appellant in companion Cases No. 
13,034 and 13, 035. The facts upon which the Coastal Bend argument is 
based are applicable in every material respect to the facts in the present 
case. Appellants, therefore, adopt the argument and authorities therein 

i A 

cited. j 

i 

i 

I 

j 

SUMMARY OF ARGUMENT 


Appellants do not contend that the substantive question of whether 
Madison should, or should not, be deintermixed is involved in the pres¬ 
ent proceeding. The merits of such deintermixture must be passed upon 
by the Commission. It is the procedural manipulations by the Commis¬ 
sion in dealing - or in failing to deal - with the basic 
this case before this Court. 


problem that brings 


The Communications Act requires that before the Commission may 
grant a construction permit, it must find that the public interest would be 
served thereby. The Commission, in its 1952 Sixth Report and Order, 
found that intermixture was feasible and that, therefore, the public interest 




would be served by the allocation of Channel 3 to Madison. Between the 
issuance of the Sixth Report and Order and December 12, 1955, the date 
of the grant to Radio Wisconsin, the Commission did not, in the Madison 
adjudicatory proceedings, inquire into, or make findings concerning, the 
effect of the grant of Channel 3 upon the three UHF stations in Madison, 
or upon the public interest. Accordingly, when the grant was made, the 
public interest finding was necessarily predicated upon the considerations 
in the 1952 Sixth Report and Order. However, in the intervening period, 
the Commission publicly had admitted the invalidity of the conclusions on 
intermixture in the Sixth Report and Order. It is, therefore, clear that 
the public interest finding in the Channel 3 decision was not based upon 
current conditions. Current conditions, which were then known to the 
Commission, would require a contrary conclusion; the public interest 
finding was, therefore, clearly erroneous and arbitrary. Without a ten¬ 
able finding, the grant is, therefore, invalid. 

Secondly, the procedural manipulations by the Commission deprived Ap¬ 
pellants of due process and resulted in reversible error. Appellants were 
shunted from proceeding to proceeding, with the Commission refusing, in 
any proceeding, to consider and to rule upon valid points, properly presented. 
The reasons advanced by the Commission for changing proceedings, for re¬ 
fusing to rule on the merits of petitions, and for delaying consideration of 
the merits of the issues presented, are contradictory, inconsistent and ar¬ 
bitrary. The result of this procedural sleight of hand is two-fold. First, 
it deprives Appellants of their basic rights to have these issues ruled upon 
before they are rendered moot by inconsistent action taken by the Commis¬ 
sion, while Appellants are precluded by such manipulations from receiving a 
decision on the merits. Second, the manipulation for such ends violates the 
fundamental concept of simple fairness that is implicit in the due process 
which petitioners are entitled to receive from any administrative agency. 

Thirdly, in clear violation of the detailed procedure expressly adopted 
for the deintermixture cases, the Commission received and considered 
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in camera views and materials by persons not parties to the proceeding. 
Appellants were not advised of the nature of the opinioiis and materials 
thus received, nor were they permitted to answer or rebut such material. 
The views expressed in these ’’off the record” presentations were in sharp 

i 

conflict with the contentions advanced in open forum by Appellants, in' 
accord with the specific ground rules prescribed by the Commission for 

i 

these cases. The receipt and consideration of such in camera presenta¬ 
tions deprived Appellants of their rights to a fair hearing and invalidated 

the decision of the Commission therein. The fact that such secret mater- 

| 

ial may eventually be revealed in a new proceeding - and that Appellants 
may then be permitted to answer such presentation - fails to cure the basic 

i 

l 

error. Moreover, such procedure merely grants the Commission a fur¬ 
ther delay in passing upon the merits of Appellants’ contentions while, in 
the interim, it effectively prejudges such contentions by taking action virtu¬ 
ally precluding the relief sought. 

i 

i 

i 

i 


j 

i 

! 


i 

i 

i 

i 

i 

| 

i 


i 

i 
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ARGUMENT 


I. The Commission’s course of action constituted 
reversible error, in that it perverted its pro¬ 
cesses so as to deprive Appellants of their con¬ 
stitutional rights to due process and their legal 
rights under Sections 4 and 6 of the Administra¬ 
tive Procedure Act and Section 1. 702 of the Com¬ 
mission’s Rules. 


Nowhere are the requirements of due process precisely delineated. 
However, it is clear that the concept of due process is not limited to pre¬ 
cise statutory language. Due process implicitly requires fair treatment 
and fair play. Those requirements, of necessity, preclude the manipula¬ 
tion of procedures in such a way so as to give the semblance and the illu¬ 
sion of fairness, while litigants are actually deprived of their rights to 
fair and equitable treatment. 

The procedures followed in these cases by the Commission have their 
counterpart in ’’Alice in Wonderland”, but this is the first time that a fed¬ 
eral administrative agency has substituted them for the requirements of 
Ihe Administrative Procedure Act and elementary concepts of fair play. 
These cases thus present a significant question as to the limitations which 
will be judicially imposed upon administrative arbitrariness. 

Appellants recognize the Commission’s authority to prescribe the 
procedure for amending its rules generally, and its allocation table in par¬ 
ticular, provided, however, that this authority is reasonably exercised. 
Appellants, likewise, do not contest the Commission’s general authority 
to defer deciding the issues in a rule making proceeding until all the perti¬ 
nent evidence is before it, provided that this is not a pretext for foreclos¬ 
ing Appellants from a decision in the proceeding until the matter has been 
rendered moot. 
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But it is clear that nothing in law or policy empowers the Commis- 

i 

sion to use administrative legerdemain to nullify legal rights. Specifi¬ 
cally, Appellants call attention to the fact that the Commission is arbitrary 
and commits reversible error when, as it here did, it! misuses its proces¬ 
ses and procedures to Appellants T detriment (1) by departing secretly, in 
the middle of a proceeding, from its publicly announced Rules, (2) by shut- 

i 

tling Appellants to and fro, from proceeding to proceeding, in order to 
insulate itself from its statutory duty of fairly hearing and deciding mat¬ 
ters which are properly brought before it, and (3) by instituting proceed¬ 
ings in which Appellants are invited to participate and simultaneously by 
vitiating such proceedings by taking inconsistent actioh elsewhere. In 
short, whether or not Appellants were entitled to rule making as of right, 
once the Commission recognized the need for rule making by institution 
of an appropriate proceeding, the Commission was under a legal obliga¬ 
tion to accord Appellants due process and to comply with the procedures 
prescribed by statute and by its Rules. 

Appellants, on their part, have striven, at all times, to abide by 
the Commission’s procedures in their efforts to have the Commission cor¬ 
rect its allocation plan. At the time Monona first recognized the fallacy 

i 

of the Commission’s intermixture of television assignments, the only 
avenue open to it, under the Commission’s Rules, was to petition for rule 
making. Logansport v. United States , 93 App. D. C. 342, 210 F (2d) 24 
(1954). | 

i 

l 

Monona did so (R. 1-9), only to have the Commission deny the peti- 

j 

tion without considering relevant statutory factors, i. e., whether the fail- 

j 

ure to modify the VHF assignment would result in the deletion of three 
existing UHF services, thereby creating a single VHF station monopoly, 
and whether such a development would serve the public interest. The den¬ 
ial made it clear that the Commission’s sole concern was with a private 
interest - the amount of money spent by the VHF applicants in seeking the 
Channel 3 assignment (R. 22-24). 


After prodding by the Congress, and a chastising that the public in¬ 
terest considerations should govern its determination, the Commission, 
upon resubmission of Monona T s petition (R. 25-27), purported to consent 
to give consideration to the proposed rule changes, as well as to some 
other like petitions submitted by other UHF broadcasters, by instituting 
rule making proceedings (R. 64-69). At the same time, the Commission 
also refused to consider other deintermixture petitions, on the ground that 
the petitions selected for rule making were pilot cases, which would have 
nationwide applicability. 

The Commission thus instituted a public procedure to hear the merits 
of the deintermixture proposals. It laid out procedural ground rules to con¬ 
trol the proceeding. Appellants participated therein in accordance with 
these Rules. The Commission, on its part, had hardly blueprinted its 
Rules before it scuttled them by permitting off the record presentations. 
(See Point II of Argument). 

The Commission attempted to dispose of the rule making proceed¬ 
ings by its Report and Order of November 10 (R. 1216-1228). It denied 
the deintermixture petition (1) without passing on the merits and (2) with¬ 
out making any findings on the voluminous evidence in the record. The 
reason advanced by the Commission for this action was that the problem 
required a rule making proceeding that was ’’national in scope” (R. 1222). 
This excuse is wholly specious. It is inconsistent with the Commission’s 
earlier position where it denied intervention in the deintermixture pro¬ 
ceeding by other petitioners, and where it denied requests for additional 
rule making proceedings by other petitioners, on the basis that the pro¬ 
ceedings chosen would have national applicability. 9 Moreover, it is also 
inconsistent within the same document. For despite its rejection of 

9 It is to be noted that all "deintermixture", save complete abandonment of either the VHF or the 
UHF bands, is necessarily "selective". 
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i 


"selective deintermixture”, the Commission simultaneously adopted in the 

i 

same Report and Order "selective intermixture" by dropping in a VHF 
channel at Vail Mills, New York (R. 1222). It is manifest that if the . 
"selectivity" of the deintermixture proposed would be in any manner un¬ 
fair or undesirable on a nationwide basis, then such action would apply 

with equal validity to the "selectivity" of the intermixture adopted. 10 

I 

I 

On November 10 and concurrently with this rejection of "selective 
deintermixture", the Commission launched an overall proceeding to ex¬ 
amine into the "basic elements of the standards and principles established 

by the Commission in the Sixth Report and Order". The Commission an- 

| 

nounced that it "wished to insure that to the extent that any of the present 

i 

difficulties may be alleviated by possible revision of the present allocation 

i 

system, such possibilities will be fully explored". Selective deintermix- 
ture was clearly one of "such possibilities". 

i 

The dissent of Commissioner Hyde to the Report; and Order of Novem 
ber 10 (R. 1226-1228) alerted the appellants to the fact that - 

"the obvious reason for the sudden haste of the majority 
in taking the present action is to clear the decks for the 
immediate grant of VHF applications in a number of 
communities involved in the deintermixture cases and 
in other communities in which deintermixture has been 
suggested and peremptorily turned down. " 

It was, therefore, likely that the Commission would imminently grant one 
of the VHF applications and thus, for the first time, intermix Madison. 

This seemed to be in prospect, notwithstanding the pendency of a request 
for a stay filed by Appellants in the deintermixture proceeding, the pen¬ 
dency of the new rule making proceeding, and the Commissions avowed 
policy of preserving the status quo pending its review of the allocation 
problems. 

| 

The Vail Mills drop-in was stayed by this Court in Cases No. 12987 and 12989 on December 9, 1955. 

j 

10a The Notice of Rule Making (FCC 55-1124, Docket No. 11532) instituting this proceeding has not 
been included in the record certified to the Court in these cases. 
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Appellants, therefore, on November 18, 1955, petitioned the Com¬ 
mission to intervene in the adjudicatory proceeding in order to show that 
a grant to either applicant at that time would not be in the public interest. 
Issues designed to permit such a showing were made part of the petition to 
intervene. In the alternative, Appellants also sought to prevent the Com¬ 
mission from sapping the new overall rule making proceeding of actual 
substance by requesting the Commission to stay the Channel 3 proceed¬ 
ings, or to condition any grant therein so as to stay construction, until 
the decision in the then pending rule making proceedings (R. 1229-1239). 

The effort to bring before the Commission evidence which would per¬ 
mit it to evaluate whether the first VHF grant to Madison would be in the 
public interest was in full accord with the Communications Act and with 
Commission policy. For it is clear that the Communications Act of 1934, 
as amended, specifically requires that, before a grant of a construction 
permit may be made, the Commission must first find that such grant is in 
the public interest (47 U. S. C. Sec. 307, 309). Unless the Commission 
were to rely entirely upon the facts upon which it predicated its determin¬ 
ation in the Sixth Report and Order in 1952, that deintermixture in Madi¬ 
son was warranted, and unless it found such facts were still valid, cur¬ 
rent and existing facts would have to be considered. 

On December 12, 1955, the Commission issued two documents. The 
first, a decision in the Channel 3 proceeding, made a grant to Radio Wis¬ 
consin (R. 1308-1364). No findings concerning the effect of this first grant 
of a VHF Channel in the Madison area were made. Accordingly, the Com¬ 
mission could only have based its decision that the grant was in the public 
interest upon the considerations in the Sixth Report and Order. These con¬ 
siderations, insofar as intermixture was concerned, it had already pub¬ 
licly admitted to be erroneous. The grant to Radio Wisconsin was, there¬ 
fore, in clear violation of the requirements of the Communications Act of 
1934, as amended, and of policy relating thereto as expressed in the Para ¬ 
mount case, infra; (see Point n of Argument). 
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On the same date, the Commission issued a Memorandum Opinion 
and Order (R. 1299-1307) which attempted to dispose of the November 18 

j 

petition of Appellants for intervention and for a stay. It also dealt with 
the request for a stay until the deintermixture proceeding was decided, 
which request was included in the petition for deintermixture filed by 

i 

Appellants, but disposition of which had been deferred in the November 
10 Report and Order. This stay was denied as ’’moot”, on the grounds 
that the petition for deintermixture had been disposed of on November 10. 

It is evident that such disposition on November 10 merely shifted the prob- 

i 

lem to a new proceeding, and delayed disposition upon the merits . Accord¬ 
ingly, the basis upon which the request for a stay was originally predicated 
was still valid, dispite the fact that it was disregarded by the Commission 
in its action of December 12. The action was clear 1^ without foundation, 
and arbitrary and capricious. j 


The request for intervention upon proposed issues was also denied 
by the Commission on December 12. The Commission arbitrarily segre¬ 
gated the request to intervene from the issues upon which intervention was 
proposed. After taking this unwarranted course, the Commission stated 

i 

that mere intervention, per se, could not aid it in deciding which of the 
two applicants should be preferred. This Appellants concede - but this 
was never urged by Appellants. The intervention was requested to show 
that no grant should be made for basic public interest considerations - 
and issues which would develop this factor were proposed. The request to 
reopen the record on the proposed issues i. e., that the public interest 

i 

would not be served by a grant, was also given short thrift. A rule mak¬ 
ing proceeding, Appellants were told, was the proper place. The deliberate 

j 

refusal to recognize the interdependency of the two requests was arbitrary. 


i 

The request for a stay was refused - the grounds were advanced that 
no prejudice would result to Appellants. A similar finding was made with 
respect to the request to condition the grant with respect to construction. 


i 

| 

i 
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The Commission, Appellants were informed, had legal power to make 
the grant - that is, to unscramble the egg - therefore it assumed that it 
could whip up an omelet despite the clear evidence that legal power has 
little, if any, relation to actual power, as proved by experience and 
by the immutable facts of life. 

Wholly aside from the effect on Appellants’ rights from the pre¬ 
judgment which resulted from this action, and entirely apart from the 
violation of the Communications Act’screquirement lhat basic findings as 
to the public interest precede the grant of a construction permit, the use 
of this administrative fast shuffle and sleight of hand was arbitrary, ca¬ 
pricious and illegal. 

The final result is the victimization of Appellants - by means of an 
administrative shell game - but one without any pea under any shell. Upon 
lifting the first shell (rule making), Appellants lose. Their petition is 
denied - but they are accorded the right to peer under the third shell 
(nationwide rule making). When Appellants lift the second shell (adjudi¬ 
catory proceeding), there is no pea - because they should have looked under 
the first shell. When the third and last shell is lifted, the pea has dis¬ 
appeared. The matter has been prejudged. In sum, Appellants have 
been denied their rights to rule making under the Commission’s Rules, 
and the Administrative Procedure Act and, in addition, have been de¬ 
prived of due process. 
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II. The Commission’s failure to make current find¬ 
ings at the time of its grant of a first VHF station 
in Madison that the public interest would thereby 
be served, is in violation of the Communications 
Act of 1934 and constitutes reversible error. 


The Communications Act of 1934, as amended, j conditions the grant 
of a construction permit upon a finding that the ’’public convenience, inter- 
est and necessity” would be thereby served (Sections 307 and 309 of the 
Communications Act of 1934, 47 U. S.C. Sec. 307, 309). The Commis¬ 
sion has reasonably construed this condition as requiring the public inter¬ 
est to speak as of the time of grant. Thus, in Paramount Television Pro ¬ 
ductions, Inc ., 8 RR 459 (1952), the Commission emphasized that: 

”... the duty of the Commission to grant licenses 
only if the public interest . . . will be served . . . 
requires a finding based upon the record in light of the 
public interest at the time of issuance of the license . 

If after a hearing on an application and prior to final 
decision the public interest requires a change in the 
rules which would preclude a grant of the application, 
obviously such application cannot be granted. ” (Under¬ 
scoring added). 

In the instant case, the Commission has declared that a grant on 

i 

Channel 3 would be in the public interest (R. 1306). This is necessarily 
based upon the allocation plan adopted in the Sixth Report and Order, since 

i 

the Commission made no supporting findings, in making the Channel 3 
grant, that the public interest would thereby be served. Indeed, the Com- 

i 

mission has throughout the course of the present case consistently refused 

j 

to consider current and relevant evidence, including that adduced in re¬ 
sponse to its Notice of Proposed Rule Making in the deintermixture mat- 

j 

ter, on the impact on the public interest of a first VHF grant in Madison. 

The Commission’s reliance on the allocation plan promulgated by 
the Sixth Report and Order might ordinarily sustain tjie public interest 

i 

j 

I 

| 

i 

i 
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finding made by the Commission in making a grant on Channel 3. Cer¬ 
tainly, Appellants do not contend that mere passage of time since the 
adoption of the allocation table nullifies the findings made therein. How¬ 
ever, this is not the case here. 

Appellants' contention is based on the fact that the Commission has 
publicly acknowledged that a basic premise of the Sixth Report and Order - 
that UHF and VHF channels can subsist and compete on equal terms in the 
same market - is fallacious. Under the circumstances, for the Commis¬ 
sion, on the one hand, to concede that i ntermixture has failed and, on the 
other, to introduce intermixture into markets where no de facto inter¬ 
mixture previously existed, is, at the very least, to perpetuate error. 
However, the real vice of the Commission's action is that it runs counter 
to the statutory requirement that a grant be based upon a finding that the 
public interest would thereby be served. For there are no current find¬ 
ings to this effect, and it is not possible to rely upon the Sixth Report and 
Order which is admittedly in error. 

This Court recently had occasion to note in Clarksburg Publishing 
Co . v. Federal Communications Commission , Case No. 12,441 (C.A. D. C. 
1955), 12 Pike & Fischer RR 2008, that: 

" . . . unless the Commission is properly assured 
that its actions will serve the public interest, it should 
not make any grant. M 

Since the Commission clearly is foreclosed from making a valid finding 
that the Channel 3 grant will serve the public interest, it cannot legally 
make a grant here. The grant to Radio Wisconsin consequently violates 
the Commission's mandate under the Communications Act and constitutes 
reversible error. 


I 
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| 

m. The Commissions ex parte consultation^ con¬ 
stituted reversible error in that they denied 
Appellants due process and violated the Com¬ 
munications Act, the Commission's rules there- 
under, and the Administrative Procedure Act. 

The rule making proceeding instituted by the Commission to deinter¬ 
mix Madison purported, on its face, to provide a fraibe-work for the full 

i 

and fair consideration of the merits of the deintermixture proposal. The 
procedure adopted by the Commission provided for a proceeding essenti¬ 
ally adversary in nature. The Commission called for all interested parties 
to file formal appearances and thereafter to submit written comments and 
counterproposals by specified dates. Additional comments were not permit- 

i 

ted, in the absence of a showing of good cause (R. 67 T 8). Limited oral ar¬ 
gument to assist the Commission in its resolution of the matter was sched¬ 
uled, but only parties who had filed written comments were permitted to 

participate (R. 68, 736). j 

j 

Pursuant to this procedural plan, Appellants timely submitted pro¬ 
posals supported by detailed evidentiary showings. Ih these proposals 

I 

(R. 331-423, 507 - 532), and in subsequent oral argument before the Com¬ 
mission (R. 941-961, 1011-1043), Appellants urged that selective dein¬ 
termixture be adopted in Madison. 

Subsequent to the close of the record, and after the Commission 

! 

had taken the matter under advisement, interested parties who had not 

i 

i 

participated in the deintermixture proceedings, consulted with, and made 
presentations to, the Commission camera . With tlie record closed, 
these interests had abundant opportunities to inspect fully all the mater- 

i 

ials therein at their convenience. These interests were then granted a 

i 

windfall. Without restriction of time, or of form, they were permitted 
to comment to the Commission in private on the proposals for selective 
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deintermixture. 11 Parties to the proceeding were not afforded an opportun¬ 
ity to be apprised of the substance of these comments, or to reply thereto. 
This procedure was in clear violation of the very rules established by the 
Commission to govern these proceedings. 

The Commission subsequently released its Report and Order of No¬ 
vember 10, 1955, in which it deferred passing upon selective deintermix¬ 
ture, without coming to grips with its merits. The ostensible ground for 
this action was that, as the allocation problem was national in scope, it 
required a proceeding of equally broad proportions. 

In its Report, the Commission officially admitted for the first time 
that in camera consultations had taken place but did not reveal their exact 
tenor. However, the Commission obliquely acknowledged what Appellants 
had feared - that the exparte submissions had dealt with the feasibility or 
desirability of immediately adopting selective deintermixture (R. 1222-1223). 
Thus, they were directly related to Appellants’ proposals. As a result, con¬ 
sideration of Appellants’ proposals was deferred in order that they might be 
evaluated as part of an intricate and indeterminate further proceeding. 

The Commission attempted to shrug off this failure to abide by its 
own Rules and the resultant prejudicial action by claiming that, in the long 
run, no harm was done by its covert consideration of secret suggestions, 
since the merits of all proposals had been postponed until a determination 
of the newly instituted allocation proceeding. Appellants were advised that, 
in that proceeding, they would be afforded an opportunity to comment favor¬ 
ably or adversely on ’’whatever plans or solutions which may there be ad¬ 
vanced by those persons who are not parties to the present proceedings”. 


1 1 Record references to the ex parte conferences and submissions are lacking since the Commission 
did not certify material referring thereto .other than its Report and'Order'of November 10' r 195^' in send¬ 
ing die record up to this Court. 
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I 
! 

This opportunity is illusory. The Commission’s consideration of 

i 

ex parte presentations has already injured Appellants since it has led to 
the Commission's decision to postpone ruling upon the merits of Appel- 

i 

lants’ petition until the conclusion of another expensive proceeding of un¬ 
certain duration. Had Appellants been permitted to answer these presen¬ 
tations, the Commission’s conclusions may have been! different. But, far 

i 

worse, the delay, as a practical matter, has permitted the grant of the 
VHF channel in Madison with the resultant prejudgment of the precise 
issues which were at stake in the selective deintermixture proceeding 

and which the Commission claims are now to be resolved in the pending 

12 

rule making proceeding. The failure to accord Appellants opportunity 
to reply to secret submission made to the Commission was thus indeed 

i 

injurious. 

i 

In addition the Commission's private and secreti consultations with 
strangers to the public deintermixture proceeding violated (1) the Com- 

i 

munications Act, and the Commission’s Rules and practices thereunder, 

(2) the Administrative Procedure Act, and (3) basic rules of fair process. 

Both specific statute and Commission and Court decisions indicate the im- 

! 

propriety of such action. 

Under Section 4 (j) of the Communications Act (47 U. S. C. Sec. 154 (j)), 
the Commission’s ’’proceeding shall be public upon the request of any party 
interested”. Exception is made only for ’’records or proceedings contain¬ 
ing secret information affecting the national defense”.; This patently was 
not the case here. 

i 

i 

_ i 

12 The effect of such grant, and the illegality of such prejudgment is developed at length in the brief 
of Appellants in Cases No. 13,056; 13,057; 13,058 and 13.065. The facts upon which the argument in 
such brief are predicated are similar in every material respect to those in the instant case. The argument 
and the authorities there cited are, therefore, incorporated by reference in the present brief in order to ob¬ 
viate needless duplication of effort on the part of the Court. 

j 

i 

I 

i 

i 


i 


i 
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The consideration of off-the-record views violated Sections 4 (b) and 
4 (d) of the Administrative Procedure Act (5 U. S. C. Sec. 1003 (b)-(d)) be¬ 
cause it nullified the right M to an opportunity to participate in rule making” 
through submission of data, views or arguments, and to "petition for the 
issuance, amendment, or repeal of a rule". The right to rule making 
includes not only the opportunity to present written and oral views, but 
also a reasonable opportunity to know and rebut opposing contentions. 
Otherwise, rule making is an empty thing. 

This has been recognized by the Commission. Thus in Chesapeake 
Television Broadcasting, Inc ., 8 RR 125, the Commission waived the 
notice procedures set forth in Section 4 of the Administrative Procedure 
Act in considering a petition to correct errors in the Table of Assignments 
promulgated by the Sixth Report and Order, partially on the grounds that 
"interested parties have had a full opportunity to submit any comment 
or counterproposals with respect to such proposals as they may have 
wished . . . ". 

Gonzales v. United States , 348 U.S. 407, 75 S. Ct. 409 (1955), is to 
the same general effect. There a Selective Service Board relied upon a 
recommendation submitted to it by the Department of Justice in rejecting 
a registrant’s claim to conscientious objector status. The registrant had 
never had an opportunity to examine and rebut this recommendation. The 
Supreme Court upset his subsequent conviction for refusing to submit to 
induction, holding that the failure to afford him an opportunity to inspect 
and reply to the Justice Department recommendation constituted a denial 
of fair play and a frustration of his right to submit his views in writing. 

The registrant had neither a statutory nor a constitutional right to 
a hearing before the Appeal Board; all he had was a "right to file a state¬ 
ment" guaranteed by Selective Service regulations (348 U.S. at 414-415, 

75 S. Ct. at 413). Yet the Court held that his right to know and meet the 
pleading filed by the government was "implicit in the Act and Regulations - 
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viewed against our underlying concepts of procedural!regularity and basic 
fair play" (348 U. S. at 412, 75 S. Ct. at 412). The Court stated its ra¬ 
tionale as follows (348 U.S. at 415, 75 S. Ct. at 41^-414): 


"Just as the right to a hearing means the right to a 
meaningful hearing [citing cases], so the right to file 
a statement before the Appeal Board includes the right 
to file a meaningful statement, one based on all facts 
in the file and made with awareness of the recommen¬ 
dations and arguments to be countered. " 


United States ex rel Accardi v. Shaughnessy , 347 U. S. 260, 74 S. Ct. 499 
(1954) also supports this salutary principle. In that case, Accardi, an 
admittedly deportable alieji, applied for suspension of his deportation, 

S 

which is by statute discretionary with the Attorney General. Accardi had 
no statutory or constitutional right to any hearing on his application. How¬ 
ever, the regulations of the Immigration and Naturalization Service stated 
that a hearing would be held, and one was held in his case. After denial 

i 

of his application, he charged that the Board of Immigration Appeals had 
considered a confidential blacklist of undesirable aliens containing his 
name. This list had not been introduced into evidence in his hearing. 

The Supreme Court held that this procedure denied him the right to a 

i 

hearing guaranteed by the regulations. The Board "must rule out any 

i 

consideration" of the list and exercise its discretion ’’after a hearing, 
which is nothing more than what the regulations accord petitioner as a 
right. " The alien must be "afforded that due process required by the 
regulations in such proceeding. ’’ (347 U.S. at 268, 74 S. Ct. at 504) 

The rationale of these case is directly in point, j Appellants have 
here been granted a hearing by the Commission which ostensibly con¬ 
formed to - but actually departed from - equitable procedures laid down 

j 

at the outset of the rule making proceeding. As in the Gonzales and 
Acardi cases, Appellants’ rights to present their case fully have been 
frustrated. The bare opportunity granted to Appellants to present their 
affirmative case was offset by their foreclosure froiri answering opposing 

I 
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views. This limitation, in the instant context, was prejudicial to Appel¬ 
lants and clearly illegal. It violated Appellants’ rights under the Adminis 
trative Procedure Act, the Commission’s Rules, and basic concepts of 
fairness. 


CONCLUSION 

For the foregoing reasons, Appellants pray that this Court reverse 
the Commission’s Orders of November 10, 1955, and December 12, 1955, 
denying Appellants’ petitions for deintermixture without consideration of 
the merits and granting the Radio Wisconsin application, as in violation 
of the legal rights of Appellants. It is further requested that this Court 
decree that the Commission is not empowered to grant the Radio Wiscon¬ 
sin application until such time as it acts upon the merits of Appellants’ 
petition for deintermixture or, in the alternative, affords Appellants an 
opportunity to demonstrate in the adjudicatory proceeding that the appli¬ 
cation of Radio Wisconsin for Channel 3 should be denied as contrary to 
the public interest. 

Respectfully submitted, 

Benito Gaguine 

1001 Connecticut Avenue N. W. 
Washington, D. C. 

Attorney for Monona Broadcasting 
Company 

Samuel Miller 

852 Washington Building 
Washington, D. C. 

Attorney for Bartell Television 
Corporation 


March 5, 1956 
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APPENDIX A 

j 

i 

1. The pertinent provisions of the Administrative Procedure Act, 

5 U. S. C. 1001 et seq. are: 

j 

Section 4: RULE MAKING 

Except to the extent that there is involved (1) any military, naval, 
or foreign affairs function of the United States or (2) any matter relating 
to agency management or personnel or to public property, loans, grants, 
benefits, or contracts - 

(a) Notice - General notice of proposed rule making shall be published 

i 

in the Federal Register (unless all persons subject thereto are named and 
either personnally served or otherwise have actual notice thereof in ac¬ 
cordance with law) and shall include (1) a statement df the time, place, 
and nature of public rule making proceedings; (2) reference to the author¬ 
ity under which the rule is proposed; and (3) ei ther the terms of substance 

i 

of the proposed rule or a description of the subjects and issues involved. 
Except where a notice or hearing is required by statute, this subsection 
shall not apply to interpretative rules, general stateihents of policy, rules 
of agency organization, procedure, or practice, or in any situation in which 
the agency for good cause finds (and incorporated the finding and a brief 

j 

statement of the reasons therefor in the rules issued) that notice and public 

i 

procedure thereon are impracticable, unnecessary, or contrary to the pub¬ 
lic interest. 

(b) Procedures - After notice required by this Section, the agency 
shall afford interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments with or 
without opportunity to present the same orally in any manner; and, after 
consideration of all relevant matters presented, the agency shall incorpo¬ 
rate in any rules adopted a concise general statement! of their basis and 

i 

purpose. Where rules are required by statute to be ipade on the record 
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after opportunity for an agency hearing, the requirements of sections 1006 
and 1007 of this title shall apply in place of the provisions of this subsection. 


(d) Petitions - Every agency shall accord any interested person the 
right to petition for the issuance, amendment, or repeal of a rule. 


Section 6 Ancillary Matters 

Except as otherwise provided in this chapter - 

(d) Denials - Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of any 
interested person made in connection with any agency proceeding. Ex¬ 
cept in affirming a prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by a simple statement of procedural or 
other grounds. 

Section 10 Judicial Review 

Except so far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion - 

(a) Right of Review - Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved by such action with¬ 
in the meaning of any relevant statute, shall be entitled to judicial review 
thereof. 

(b) Form and Venue of Action - The form of proceeding for judicial 
review shall be any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the absence or in¬ 
adequacy thereof, any applicable form of legal action (including actions 
for declaratory judgments or writs of prohibitory or mandatory injunc¬ 
tion or habeas corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that prior, adequate, and 
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exclusive opportunity for such review is provided by law. 

* 

(c) Reviewable Acts - Every agency action made reviewable by stat¬ 
ute and every final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling pot directly review- 

I 

able shall be subject to review upon the review of the final agency action. 
Except as otherwise expressly required by statute, pgency action other¬ 
wise final shall be final for the purposes of this subsection whether or not 
there has been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless t{ie agency otherwise 
requires by rule and provides that the action meanwhile shall be inopera¬ 
tive) for an appeal to superior agency authority. 

(d) Interim Relief - Pending judicial review an^r agency is authorized, 
where it finds that justice so requires, to postpone the effective date of 
any action taken by it. Upon such conditions as may be required and to 

i 

the extent necessary to prevent irreparable injury, every reviewing 
court (including every court to which a case may be taken on appeal from 
or upon application for certiorari or other writ to a reviewing court) is 

j 

authorized to issue all necessary and appropriate process to postpone the 
effective date of any agency action or to preserve status or rights pend¬ 
ing conclusion of the review proceedings. 

i 

i 

(e) Scope of Review - So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions of law, 

i 

interpret constitutional and statutory provisions, and determine the mean¬ 
ing or applicability of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and (B) hold 

i 

i 

unlawful and set aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, in abuse of discretion,! or otherwise not in 
accordance with law; (2) contrary to constitutional right, power, privi¬ 
lege, or immunity; (3) in excess of statutory jurisdiction, authority, or 

i 

i 

j 

i 

i 

i 

i 
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limitations, or short of statutory right; (4) without observance of proce¬ 
dure required by law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise reviewed on 
the record of an agency hearing provided by statute; or (6) unwarranted 
by the facts to the extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determination the court shall 
review the whole record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial error. 

2. The pertinent provisions of Communications Act of 1934, as 
amended, 47 U. S. C. 151 et seq . 

Section 303 (g): 

[ The Commission shall]: Study new uses for radio, provide for 
experimental uses of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest; [47 U. S. C. Sec. 303 (g), 
48 Stat. 1082 (1934)]. 

Section 307 (a): 

The Commission, if public convenience, interest, or necessity will 
be served thereby, subject to the limitations of this Act, shall grant to any 
applicant therefor a station license provided for by this act. [47 U. S. C. 
Sec. 307(a), 49 Stat. 1475 (1936)] 

Section 307 (b): 

In considering applications for licenses, and modifications and re¬ 
newals thereof, when and insofar as there is demand for the same, the 
Commission shall make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States and communities as 
to provide a fair, efficient, and equitable distribution of radio service 
to each of the same. [47 U.S. C. Sec. 307 (b), 49 Stat. 1475 (1936)]. 

Section 309 (a): 

If upon examination of any application provided for in section 308 the 
Commission shall find that public interest, convenience and necessity 
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i 

j 

would be served by the granting thereof, it shall grant such application. 

i 

Section 402 (a): j 

Any proceeding to enjoin, set aside, annul, or;suspend any order 
of the Commission under this Act (except those appealable under subsection 
(b) of this Section) shall be brought as provided by and in the manner pre¬ 
scribed in Public Law 901, Eighty-first Congress, approved December 29, 
1950. 

i 

Section 402 (b): 

i 

Appeals may be taken from decisions and orders of the Commission 
to the United States Court of Appeals for the District! of Columbia in any 

i 

of the following cases: 

(1) By any applicant for a construction permit lor station license, 
whose application is denied by the Commission. 

j 

(2) By any applicant for the renewal or modification of any such in¬ 
strument of authorization whose application is denied by the Commission. 

(3) By any party to an application for authority to transfer, assign, 
or dispose of any such instrument of authorization, or any rights there¬ 
under, whose application is denied by the Commission. 

i 

(4) By any applicant for the permit required by section 325 of this 

Act whose application has been denied by the Commission, or by any per- 

| 

mittee under said section whose permit has been revoked by the Commis¬ 
sion. 

(5) By the holder of any construction permit oif station license which 

| 

has been modified or revoked by the Commission, j 

(6) By any other person who is aggrieved or whose interests are 

i 

adversely affected by any order of the Commission granting or denying any 
application described in paragraphs (1), (2), (3) and (4) hereof. 

(7) By any person upon whom an order to ceasb and desist has been 

| 

served under Section 312 of this Act. 

(8) By any radio operator whose license has been suspended by the 

I 

Commission. 

j 

| 

i 

i 

i 
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3. Pertinent Provisions of the Rules and Regulations of the Federal 
Communications Commission: 

Section 1. 701: 

Suspension, amendment or waiver of rules. - The rules and regu¬ 
lations of the Commission may be suspended, revoked, modified, amended 
or supplemented, in whole or in part, at any time by the Commission, sub¬ 
ject to the provisions of the Administrative Procedure Act. Any provision 
of the rules may be waived by the Commission, if good cause therefor ex¬ 
ists. 

Section 1. 702: 

Petition for amendment or waiver of rules. - Any interested per¬ 
son may petition for issuance, amendment, repeal or waiver of any rule 
or regulation. Such petition shall show the text of the proposed rule, or 
its change, and set forth the reason in support of the petition. 

4. Constitution of the United States: 

Amendment V - Capital Crimes; Due Process: 

No person shall be held to answer for a capital, or otherwise in¬ 
famous crime, unless on a presentment or indictment of a Grant Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, 
without just compensation. 
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i 

! 

I 

i 

APPENDIX B 

I 

Extract From Stipulation Of All The Parties,! Dated February 16, 
1956: 

I 

’It is further stipulated that the record compiled 

| 

in the comparative proceeding leading to the grant 

i 

of intervenor’s application for a construction per- 

! 

mit for Channel 3, Madison, Wisconsin, contains 
no evidence on the allocation problems presented 
by appellants’ petition to deintermix VHF and UHF 
channels in the Madison area, except the various 

pleadings of the parties addressed to this problem 

i 

and the Commission’s Memorandum Opinion and 
Order of December 12, 1955, disposing thereof 
(copies of which pleadings and order are contained 

i 

in the record stipulated hereto). 



i 

i 

i 

i 

| 

| 

i 

i 

l 

i 
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I 

i 
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JURISDICTIONAL STATEMENT 


Case No. 13,038 is a petition by Monona Broadcasting Company and 
Bartell Television Corporation to review (1) the Report and Order of the 
Federal Communications Commission (13 RR 1511) adopted and released 
November 10, 1955, wherein the Commission denied (without passing upon 
the merits ) petitioners' proposals to deintermix Madison, Wisconsin (R. 
1216-1228); and (2) the Memorandum Opinion and Order released Decem¬ 
ber 12, 1955, wherein the Commission denied petitions to intervene in 
and for a stay of the Channel 3 proceedings pending the outcome of a gen¬ 
eral television reallocation proceeding now being conducted by the Com¬ 
mission (R. 1299-1307). The Petition for Review was filed December 28, 
1955, pursuant to Section 402 (a) of the Communications Act of 1934, as 
amended (47 U.S.C. Sec. 402 (a)), Sections 2, 3, and 4 of the Judicial 
Review Act of 1950 (5 U. S. C. Secs. 1032, 1033, 1034), Section 10 of the 
Administrative Procedure Act (5 U. S. C. Sec. 1009), and the doctrine of 
Cohen v. Beneficial Industrial Loan Corporation , 337 U.S. 541. 

Case No. 13, 039 is an appeal by Monona Broadcasting Company and 
Bartell Television Corporation (1) from the Decision of the Federal Com¬ 
munications Commission released December 12, 1955 granting Channel 3 
in Madison to Radio Wisconsin, Inc. (R. 1308-1364), and (2) from the 
above-mentioned Memorandum Opinion and Order of the same date (as 
ancillary to the grant) denying leave to intervene in and to stay the Chan¬ 
nel 3 proceedings (R. 1299-1307). The Notice of Appeal was filed Decem¬ 
ber 28, 1955, pursuant to Section 402 (b) of the Communications Act of 
1934, as amended (47 U. S. C. Sec. 402(b)). 

On January 10, 1956, Winnebago Television Corporation, as a party 
to the proceedings before the Commission which culminated in the actions 
here under review and as a person whose interests will be affected by the 


Court's decision herein, filed a ’’notice of appearance (intervention) as of 

( 

right” in Case No. 13, 038, pursuant to Section 8 of thb Judicial Review 
Act of 1950 (5 U. S. C. Sec. 1038), and a ’’notice of intention to intervene” 

i 

in Case No. 13, 039, pursuant to Section 402 (d) of the Communications 

i 

Act of 1934, as amended (47 U. S. C. Sec. 402 (d)). 

i 

! 

STATEMENT OF THE CASE 


The Commission in its Sixth Report and Order adopted in 1952 de¬ 
cided to ’’intermix” VHF and UHF channels in most major markets, with 
the expectation that the new UHF stations would thereby become ”an inte¬ 
gral part of a single nationwide television service” (1 RR, Pt. m, p. 

91:664). To that end the Commission allocated Channels 13, 39 and 45* 

; 

to Rockford, Illinois (Rule 3. 606). Winnebago Television Corporation 
is the permittee of Station WTVO, Rockford, Illinois, operating on UHF 

j 

Channel 39. It has been providing a television servicb to the Rockford 
area since April 29, 1953. VHF Channel 13 has been assigned to Greater 
Rockford Television, Inc. (WREX-TV), which commenced operation Sep¬ 
tember 18, 1953. No application has been filed for the non-commercial ed 
ucational channel (Channel 45*). Likewise, in its Si^th Report the Com¬ 
mission allocated Channels 3, 21*, 27 and 33 to Madison, Wisconsin. 

All three of the UHF channels are assigned to operating television sta¬ 
tions: Channel 27 to Monona Broadcasting Company (WKOW-TV), which 
commenced operation June 30, 1953; Channel 33 to Bartell Television 
Corporation (WMTV), which commenced operation July 8, 1953; and 
Channel 21* to the Wisconsin Radio Council (WHA-TV), which commenced 

i 

operation March 26, 1954. The VHF channel (3) was granted to Radio 
Wisconsin, Inc. for use in Madison on December 12, 1955 (10 RR 1224). 









4 


Developments since the Sixth Report was issued in April 1952 have 
blasted the Commission's hopes for a single integrated UHF-VHF system. 
As evidenced by the wholesale cessation of UHF operations in intermixed 
markets, the ’’Potter Hearings”, and comparable studies, the need for some 
action was apparent if the United States was not to be limited to television 
service on 12 rather than the 82 channels envisaged by the Sixth Report. 

One partial solution which soon came to the forefront, termed ’’selective 
deintermixture”, was a proposal to remove ungranted VHF channels from 
markets where UHF stations were providing competitive services and to 
utilize such channels in other areas already so predominantly VHF that 
new UHF operations could not obtain a foothold. 

In line therewith, on August 30, 1954, Monona filed a petition request¬ 
ing rule making to amend the Table of Assignments (Rule 3. 606) by shifting 
the non-commercial educational reservation in Madison from UHF Channel 
21 * to VHF Channel 3, in order to ac hieve deintermixture in that area 
(R. 1-9). The two Channel 3 applicants (including Radio Wisconsin, Inc.) 
opposed the request (R. 10-21). 1 On November 1, 1954 the Commission 
issued a Memorandum Opinion and Order (FCC 54-1355) denying Monona’s 
request for rule making, largely because of hearing expenditures which the 
Channel 3 applicants had incurred in prosecuting their applications for that 
facility (R. 22-24). On February 16, 1955 Monona filed a petition resub¬ 
mitting its request (R. 25-27). Oppositions thereto were again filed by the 
two Channel 3 applications (R. 28-38). 

On March 29, 1955 Winnebago filed a petition (counter-proposal) to 
amend the Table of Assignments (Rule 3. 606) so as to eliminate intermix¬ 
ture in both the Rockford and Madison areas (R. 39-63). As subsequently 


1 Ironically enough, immediately following the issuance of the Sixth Report in April 1952, Radio 
Wisconsin, Inc. had made an identical proposal which the Commission turned down. Radio Wisconsin . 
Inc.. 8 RR 823(1952). 
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amended, Winnebago requested that Channel 3 be deleted from Madison, 

j 

replacing it with Channel 39 (which would be available for the successful 
VHF Channel 3 applicant) and that Channel 3 be allocated to Orangeville, 
Illinois, for use by WTVO (R. 70-78). Channel 3 at Orangeville would 
provide a city service to both Rockford and Beloit. 1 In this way, Madi¬ 
son would become an all-UHF market (with four UHF stations) and Rock- 

| 

ford-Beloit would become an all-VHF market (vith two equally competi- 

| 

tive VHF stations). Because of mutually destructive interference Chan- 

i 

el 3 cannot be simultaneously used in both the Rockford-Beloit and Madi - 

son areas. 

- 

| 

On March 31, 1955 the Commission adopted a Notice of Proposed Rule 
Making and Order to Show Cause (FCC 55-408), in which it reconsidered 
its prior action and granted the petitions (proposal and counter-proposal) 
of Monona and Winnebago for rule making (R. 64-69, 79-80). In its Notice 

the Commission stated that it had ’’concluded that the public interest, con- 

i 

venience and necessity would be served by the institution of rule making” 

(R. 64-69). Interested parties were invited to submit comments and data 
by May 2, 1955, subsequently extended to May 17, 1955, on engineering, 
economic, and other matters germane to the deintermixture proposals 

(Monona's petition and Winnebago’s counter-proposal)] Another ten days, 

| 

subsequently extended to May 31, 19 55, was allowed in which to file reply com- 

4 

ments. Winnebago, Monona and Bartell filed data in support of their respective 

i 

proposals (R. 102-330, 331-423). Radio Wisconsin and Badger Television 
Company (applicants for Channel 3 in Madison) and Greater Rockford Television, 

Inc. (WREX-TV) filed data and/or comments in opposition to the rule making 

! 

proposal (R. 424-506, 622-626). Oral arguments in Docket No. 11335 and 
in four other deintermixture cases (Docket Nos. 11238, 11333, 11334, 


Beloit is part of the Rockford Trade Area, as defined by Hagstrom. The cities are approximately 
15 miles apart and have many common interests. At least one radio station (WBEL, Beloit) has studios 
in both cities. i 


l 






and 11336) were heard by the Commission on June 27 and 28, 1955 (R. 
758-1167). 


The data submitted in Docket No. 11335 clearly show that Winne¬ 
bago^ proposal to deintermix the Madison-Rockford-Beloit areas would 
accomplish a two-fold purpose (R. 631-659): It would assure Madison of 
at least three (and probably four) equally competitive television stations and 
at the same time provide the Rockford-Beloit areas with at least two equal¬ 
ly competitive stations. The record likewise shows that the retention of 
Channel 3 in Madison for commercial use could well mean that Madison and 
Rockford-Beloit would each be limited to one station (if the VHF operations 
"kill off" the UHF stations), thus resulting in a complete monopoly, and 
that the use of Channel 3 in the Rockford-Beloit area would provide 163, 000 
more people with service than would its use in Madison (R. 631-659). 

On November 10, 1955, the Commission adopted a Report and Order 
in the above-entitled proceeding denying Monona’s proposal and Winne¬ 
bago’s counter-proposal in Docket No. 11335 and all other deintermixture 
proposals in that Docket and in Docket Nos. 11238, 11333, 11334, and 
11336 (R. 1216-1228). 1 No consideration was given to the merits of Win ¬ 
nebago’s proposal . It was denied as premature, on the theory that it was 
inappropriate to consider shifts of channels in individual markets until a 
general rule making proceeding ordered that day had been concluded (Dock¬ 
et 11532, 1 RR 53:573). The various deintermixture proposals were den¬ 
ied "without prejudice" to their resubmission in the second stage of the 
general rule making hearing instituted that day (Docket 11532). However, 


In the same Report and Order the Commission granted a proposal to "drop in" Channel 10 to Vail 
Mills, New York, action which this Court stayed in the Greylock case (Case No. 12989). 

2 On December 15, 1955, pursuant to the invitation contained in Docket 11532, Winnebago submit¬ 
ted comments in support pf deintermixture. It filed reply comments on February 8, 1956. The Commission 
has assured the Senate Committee on Interstate and Foreign Commerce that Docket 11532 has "top priority" 
and that a decision will be reached therein within the next few months (Sullivan transcript, pp. 145, 146 
148, 161). 


I 


as forcefully brought out by the dissenting Commissioners, and as borne 
out by the December 12 grant of Channel 3 in Madison, the majority of 

i 

the Commission did not propose to maintain the statics quo pending a de¬ 
cision in Docket 11532 (R. 1216-1228). 

I 

i 

Realizing that a grant of Channel 3 in Madison would preclude its 
use in the Rockford-Beloit area and that the initiation of a television 
service in Madison on Channel 3 would render moot Winnebago’s deinter¬ 
mixture proposal, Winnebago filed a petition on November 21, 1955 to 
intervene in the Channel 3 proceeding and, in the alternative, that Chan¬ 
nel 3 not be granted until Docket 11532 was decided, and if granted that 

it be on condition that no construction be begun until bocket 11532 was 

| 

decided (R. 1240-1275). That petition, and similar relief sought by Mon¬ 
ona and Bartell (R. 1229-1239), were denied by the Commission in its 
Memorandum Opinion and Order released December 112, 1955 (R. 1299- 
1307). Concurrently therewith, by a decision released the same date, 
the Commission granted Channel 3 in Madison to Radio Wisconsin (R. 1308- 

i 

1364). Those actions, and the November 10 "denial 1 :, are the subject mat¬ 
ter of the present petitions for review and notices of appeal. 

i 

In the meantime, on December 7, 1955, Winnebago requested the 
Commission to reconsider its order of November 10, 1955 denying "with¬ 
out prejudice" Winnebago’s deintermixture proposal for the Madison - 
Rockford-Beloit areas. In that pleading Winnebago Requested the Com¬ 
mission (a) to reconsider and set aside its November 10 deintermixture 

denial; (b) to reconsider and grant said deintermixture proposal; and (c) 

i 

to stay a grant of Channel 3 at Madison pending action on the said peti¬ 
tion for reconsideration. That petition was totally ignored by the Com¬ 
mission in its Memorandum Opinion and Order released December 12, 1955. 
Subsequent to the filing of the appeals and after the denial by the Court of a 

j 

stay pendente lite , the Commission denied the stay portion of Winnebago’s 
December 7 pleading. Still later, on February 29, 1956, the Commission 


i 
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turned down that portion of Winnebago’s pleading requesting reconsidera 
tion by the Commission of its action of November 10, 1955 ’’denying” 
Winnebago’s deintermixture proposal. 1 


SUMMARY OF ARGUMENT 

In its November 10 Report and Order the Commission (with two 
Commissioners dissenting) postponed a decision on the overall merits 
of Winnebago’s deintermixture proposal to a general reallocation pro¬ 
ceeding instituted that same day (Docket 11532). The November 10 
’’denial” and the December 12 grant are bottomed by the majority on 
the premise that the Commission can subsequently shift a VHF channel 
which is being used to provide the public with an existing service just as 
readily as it can an allocated but ungranted VHF channel. That premise 
is factually and legally erroneous . Intervening expenditures by the public 
in reliance upon the Channel 3 grant and operation in Madison cannot be 
subsequently ignored by the Commission in determining whether Channel 
3 should be shifted to the Rockford-Beloit area in Docket 11532, nor in a 
subsequent show-cause proceeding directed against the Channel 3 grantee 
under Section 316 of the Communications Act. Enterprise Co . v. Federal 
Communications Commission , 13 RR 2033, 2036 (U. S. App. D. C.), Par ¬ 
amount Television Productions, Inc ., 8 RR 459, 462 (1952). 

Because of public interest considerations which will thus intervene 
if the Channel 3 grant is allowed to stand, considerations which the Com¬ 
mission cannot legally ignore when it decides Docket 11532, and any 


1 With that petition for reconsideration not acted upon at the time the present review proceedings were 
instituted, Winnebago could not join in Monona’s and Bartell’s petition for review of the November 10 Re¬ 
port and Order. It is for that reason that Winnebago used the intervention route on January 10. 1956 to 
protect its interests before this Court. 


9 



i 

i 
i 

J 
i 

I 

subsequent show cause order, the actions of the Commission here chal¬ 
lenged in effect render Winnebago’s deintermixture proposal moot, without 

! 

that petition having been considered by the Commission on its overall 

merits, without weighing its advantages, without findings or adequate rea- 

; 

sons, and in the face of voluminous data supporting a Conclusion that the 

utilization of Channel 3 in the Rockford-Beloit area will result in the 

* 

’’larger use of radio” and a more ’’equitable distribution" of facilities be¬ 
tween the States and communities. | 

i 

Unless the unconditional grant of Channel 3 is set aside, Winnebago 

will thus be deprived of an Ashbacker right (326 U.S. 327) to a determina- 

| 

tion whether Channel 3 should be utilized in Madison 6r in the Rockford- 
Beloit area. Delta -Airlines v. Civil Aeronautics Board , Case No. 12694 

i 

(U.S. App. D. C.). It will be deprived of rights conferred by Sections 4 
and 6 of the Administrative Procedure Act (5 U.S. C. Secs. 1003 (b) and 

(d), 1005(a) and (d)) — the right to petition for a change of rules, the 

i 

right to a prompt decision, the right to have all "relevant matter" con¬ 
sidered. | 

i 

i 

As of the time the Commission takes affirmative action, by making 
a grant, adopting a rule, or allocating a frequency, ii must be in a position 

j 

to find that such action will serve "public interest, convenience, and neces¬ 
sity", the touchstone of all Commission action. Federal Communications 
Commission v. Pottsville Broadcasting Co. , 309 U. 5. 134, 137-138 
(1940); Enterprise Co . v. Federal Communications Commission , 13 RR 
2033, 2036 (U.S. App. D. C.); Paramount Television Productions, Inc ., 

8 RR 459, 462 (1952). 

Channel 3 was allocated to Madison by the Sixth Report (April 1952). 
At that time, on the basis of facts then before it, the Commission was 
justified in assuming that VHF and UHF stations could co-exist side-by- 
side, that the two types of frequencies would provide a single integrated 


i 
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system, that intermixture would encourage a f ’wider use of radio”, and 
that its UHF and VHF allocations in combination would provide an equita¬ 
ble distribution of facilities among the States and communities (statutory 
mandates embodied in Sections 303 (g) and 307 (b) of the Communications 
Act). That assumption was no longer sound in December 1955. From the 
Potter Hearings, the Jones and Plotkin Reports, from data contained in 
the five Tt pilot” deintermixture proceedings, and from other information 
before it, the Commission knew on December 12, 1955 that the basic pre¬ 
mise of the Sixth Report (that UHF and VHF channels could co-exist side- 
by-side) was no longer valid. 

The situation had already developed to the point on March 31, 1955 
that the Commission decided it was T in the public interest” to institute pro¬ 
ceedings to cure errors and deficiencies in the Sixth Report. On November 
10, 1955, it decided that it needed other additional data before undertaking 
corrective measures (Docket 11532). With that proceeding in progress, it 
could not find on December 12, 1955 that a grant of Channel 3 would serve 
the "public interest”, particularly in view of the legal and factual error 
under which the majority was proceeding — namely, that an existing VHF 
operation can be shifted just as readily as an ungranted VHF channel. With 
UHF stations not functioning in areas served by VHF stations, the Com¬ 
mission had to look again at Section 307 (b) of the Act, in view of the 2. 5 
to 1 disparity between the number of VHF allocations heretofore made to 
Wisconsin and Illinois. 

There was thus a real question on December 12, 1955 whether the 
utilization of Channel 3 would serve the public interest. Winnebago re¬ 
quested and was denied the opportunity of showing that its use in the Rock- 
ford-Beloit area would better meet the statutory mandates of Sections 303 
(g) and 307 (b). The Commission did not and (on the basis of its own de¬ 
clarations in the March 31 and November 10 rule making orders) could 
not find on December 12, 1955 that a grant of Channel 3 in Madison was 


11 


in the public interest. Being unable to make such a finding until Docket 

11532 was decided (or until intervenor’s contentions were found to be er- 

i 

roneous on their merits), the December 12 grant was improperly made. 

On the Commission’s own theory, the Channel 3 grant must be re¬ 
garded as '’tentative”, i. e., subject to the results of Docket 11532. Since 
Docket 11532 has ’’top priority” and since the Commission is committed 
to resolving that proceeding within the next several ninths, a "tentative” 
grant which will tie its hands in Docket 11532 is arbitrary and erroneous. 

This is particularly true where the action granting Channel 3 contained 

! 

none of the conditions similar to those attached to thej Hibbing grant 

(BPCT - 1774; Report No. 2049, January 13, 1954). With the Commission 

i 

planning to dispose of Docket 11532, at about the samp time that Channel 
3 would normally get on the air in Madison, the ’’tentative” grant will serve 

i 

no intervening useful purpose . It will merely create! legal obstacles should 
the Commission ultimately decide in Docket 11532 that Channel 3 should 
be utilized elsewhere. Grey lock Broadcasting Company v. United States, 

i 

Case No. 12989, decision of February 14, 1956 (U. S.j App. D. C.). The 
Channel 3 grant was, therefore, arbitrary and erroneous. 

i 

| 


! 

I 

! 


j 

I 

I 

| 

i 

i 
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ARGUMENT 

I. 

The Channel 3 Grant in Madison Renders Winnebago's 
Deintermixture Proposal Moot_ _ 


Winnebago’s counter-proposal of March 29, 1955, as amended, would 
assure Madison of three equally competitive UHF commercial facilities 
(one for each of the national networks, with an additional educational sta¬ 
tion likewise operating as at present on UHF). It would assure the Rock- 
ford-Beloit area of two equally competitive VHF stations. The use of 
Channel 3 in the Rockford-Beloit area would provide 163, 000 more per¬ 
sons with service than would its use in Madison. At the present time, the 
allocation of VHF channels to Wisconsin exceed those to Illinois by a ratio 
(population wise) of two and one-half to one. A shift of Channel 3 from 
Madison to the Rockford area will thus reduce the existing disparity be¬ 
tween the number of television services in operation in Wisconsin and 
Illinois. If the UHF station in Rockford and those in Madison ultimately 
succumb to the VHF stations, because of their inferior competitive posi¬ 
tion, each of those markets would be left with a single operation. The 
VHF station in each market would then have a complete monopoly (R. 
631-659). 

In its Orders of November 10, 1955, the Commission did not weigh 
the foregoing considerations advanced by Monona, Bartell, and Winnebago 
in support of their deintermixture proposals. The Commission did not 
consider those proposals on their overall merits. It did not decide whether 
deintermixture was or was not in the public interest in the Madison-Rock- 
ford-Beloit area. Those matters were postponed until the second stage of 
a general reallocation proceeding (Docket 11532) which the Commission in- 

tT 

stituted on the same day it "denied” the Monona-Bartell-Winnebago deinter¬ 
mixture proposals ’’without prejudice” (1 RR page 53:573). The petitions 
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I 

were not considered on the merits because the Commission decided that 
it needed additional nationwide data (13 RR 1511). 

i 

Winnebago does not contend that the Commission abused its discre¬ 
tion in deciding that it needed additional data, if (as pointed out by the dis¬ 
senting Commissioners) it had held the Madison-Rockford-Beloit dein¬ 
termixture proposals in abeyance or if it had not takbn intervening action 
which would render those proposals moot. But such was not the procedure 

i 

i 

adopted or contemplated by the majority of the Commission. They denied 

i 

the petitions ’’without prejudice”; they instituted a general rule making pro¬ 
ceeding in which they agreed to consider such matters (Docket 11532). 

So much, so good. But the majority did this so as 1 6 ’’clear the decks” for 
VHF grants while the general proceeding was being l^eld, grants which will 
foreclose favorable action at a later date on Winnebago’s deintermixture 
proposal. It is this action of which Winnebago complains. 

i 

That the grant of Channel 3 in Madison is tantamount to a denial of 
Winnebago’s proposal, without any determination by the Commission of 
its merits, is clear. The Commission took the action which it did on the 

i 

premise that at a later date in Docket 11532 it could, if a change were 
there found desirable, shift an existing VHF operation to UHF just as 

readily as if the grant had not been made (13 RR 1511, 1516). 1 That pre - 

i 

mise is legally and factually erroneous . 

i 

As the dissenting Commissioners have pointed but (R. 1299-1307), 
in the formulation of the Radio Act of 1927 and the Communications Act of 

1934, Congress recognized that expenditures in the construction of radio 

i 

broadcast stations (AM, FM, and TV) would place undesirable pressures 
upon the Commission at the licensing stage, and to avoid just such pressures 


1 "In our opinion, if deintermixture, even on a partial basis, should finally be determined to be a 
useful method of resolving the overall problems, the particular communities ^or its application should 
not be selected merely because of the fortuitous circumstance of whether a VHF station has commenced oper¬ 
ation in any particular community”. Report and Order of November 10, 1955, para. 6 (13 RR 1511. 1516) 
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Congress enacted Section 319 of the Communications Act, forbidding con¬ 
struction without a permit. Any costly construction of facilities by the 
Channel 3 grantee in Madison ($598,000. 00) cannot but affect the Commis¬ 
sion's ultimate judgment in Docket 11532 when it considers for the first 
time on its overall merits Winnebago’s deintermixture proposal for the 
Madison-Rockford-Beloit areas. This is not idle surmise. The Commis¬ 
sion originally rejected several deintermixture proposals, subsequently 
embraced in the proceeding which resulted in the November 10 Order, 
on the sole ground that the VHF applicants had spent money prosecuting 
applications for VHF channels. Monona B/ casting Co. , 11 RR 477, 479 
(1954). Money spent on actual construction would be an even more force¬ 
ful deterrent. 

Over the years the Commission has been hesitant, and properly so, 
to disturb the operation of existing stations. In the reallocation proceed¬ 
ings which culminated in the Sixth Report, no operating television station 
was required to shift from VHF to UHF and very few were required even 
to make the change from the low (Channels 2-6) to the high (Channels 7 
to 13) VHF band or vice versa . Rather than disturb existing stations the 
Commission preferred to condone separations which were less than the 
new minimums. Numerous examples of the Commission’s extreme solici¬ 
tude for existing stations could be cited. For example, in striking con¬ 
trast to the Commission’s comment on November 10, 1955 that the appli¬ 
cation of deintermixture should not be governed by fortuitous circumstances 
is its recent action of December 1, 1955 amending Section 3. 614 (b) of the 
Rules. In a further Report and Order in Docket No. 11181 (FCC 55-1198, 
Mimeo 25728), the Commission added a footnote to Section 3. 614 (b), ap¬ 
parently for the benefit of only a single existing television station. In 
justification thereof, the Commission stated: 
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... In the instant proceeding, under Docket No. 

11181, there has been called to the Commission’s at¬ 
tention a circumstance in which the Commission’s 
authorization to relocate an antenna site to a point far¬ 
ther distant from the principal city to be seryed was 
issued by the Commission and acted upon after the is¬ 
suance of the Third Notice and before the issuance of 
the Sixth Report and Order. To apply the maximum 
heights and powers adopted in the Sixth Report and 
Order to a station whose transmitter site was relo¬ 
cated, by authorization of the Commission, at a time 
when the licensee’s choice of a new site was influenced 
by the maximum heights and powers announced in the 
Third Notice, would, in the opinion of the Commission, 
work undue and unnecessary hardship on such a station. 

For this reason, the Commission is of the view that 
considerations of equity justify permitting utilization 
of present maximum powers at the antenna heights 
specified in such authorization. 

i 

Even assuming that the Commission in Docket l|l 532 and subsequent 

i 

proceedings could blind itself to expenditures made by the Channel 3 grantee, 

i 

there are public interest considerations which flow from that grant and the 
resulting operation which the Commission cannot legally ignore. As a result 

i 

of the Channel 3 grant, viewers in the periphery of the Channel 3 operation 

! 

in Madison will have made expensive VHF receiver installations (costly 

outside antennas) with the expectation of receiving and continuing to re- 

i 

ceive a signal on Channel 3. Because of the $30-$50 price differential 

i 

between VHF-only and all-channel receivers, set dealers (anxious to make 
a sale) will have sold some VHF-only sets to persons satisfied with shows 

j 

which will be available on VHF only — sets which would be rendered use¬ 
less if Channel 3 is subsequently shifted to the Rockfdrd-Beloit area as a 

i 

result of the general reallocation proceeding now well under way (Docket 
11532). A proposal at that date to require the Madison Channel 3 grantee 
to operate on UHF so that Channel 3 could be used to provide a second 
equally competitive facility in the Rockford-Beloit area would present far 
different public interest considerations. Such a proposal would at that 


i 


! 


I 
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stage adversely affect the public which had come to rely on Channel 3 in 
Madison . The Commission must find, at the time it acts on a given pro ¬ 
posal, that its adoption is in the ’’public interest”, a point we cannot too 
strongly emphasize to the Court. Enterprise Co . v. Federal Communi ¬ 
cations Commission , 13 RR 2033, 2036 (U. S. App. D. C. Case No. 12577); 
Paramount Television Productions, Inc ., 8 RR 459, 462 (1952). As shown 
by the long history of the Easton-Allentown case in this Court (see 94 U. S. 
App. D. C. 353), what constituted an ’’equitable distribution” at the time 
of the original grant had ceased to be equitable, by reason of intervening 
factors, upon remand and retrial of that case before the Commission. 

Such intervening public interest factors must be considered. 

Once the public has bought sets and made expensive installations in 
reliance upon Channel 3 in Madison the ’’public interest” picture is mark¬ 
edly changed. And such changes, when the Commission finally takes ac¬ 
tion in Docket 11532 cannot be ignored. Nor could they be ignored in a 
subsequent long-drawn-out ’’show cause” proceeding required by Section 
316 of the Communications Act before the Channel 3 grantee could be re¬ 
quired to shift to a UHF channel. The Commission would be committing 
legal error and disregarding its statutory duty if it did not consider such 
intervening developments in reaching its final decision in Docket 11532 
and in the subsequent ’’show cause” proceeding. To say, as a majority of 
the Commission did on November 10 and December 12, 1955, that if it 
granted Channel 3 in Madison, it could at a later date compel the permit¬ 
tee to operate on UHF, just as readily as if the grant has not been made, 
is thus both legally and factually erroneous. Intervening reliance by the 
public on a signal from Channel 3 in Madison cannot be ignored when the 
Commission ultimately reaches the merits of the Monona-Bartell-Winne- 
bago deintermixture proposals in Docket 11532. Nor can the Channel 3 
grantee’s right to a full hearing under Section 316 of the Act (requiring 
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| 
i 

i 
j 

a minimum of two years) be dispensed with. 1 

Thus, what started out as a denial of Winnebago’£ petition "without 
prejudice" becomes in reality, because of the Commission’s refusal to 
maintain the status quo, a rejection without any consideration having been 

j 

given to the reasons why the proposal is in the public interest. Because 

i 

of the changed factual situation flowing therefrom, the intervening VHF 
grant cannot but prejudge the outcome of the proceeding in Docket 11532. 

In short, the Commission’s action in granting Channel 13 to the Madison 
applicant, while Docket 11532 is pending and undecided, renders Winne¬ 
bago’s proposal to utilize that channel in the Rockford-Beloit area moot. 
This result will have been achieved without the Commission first consid- 

i 

ering that proposal on its overall merits, without weighing public interest 

i 

considerations, without findings or adequate reasons, and in the face of 

i 

voluminous data supporting a conclusion that the utilization of Channel 3 
in the Rockford-Beloit area will result in the "larger and more effective 
use of radio" and a more "equitable distribution" of facilities among the 
states and communities (statutory mandates laid down by Congress in Sec¬ 
tions 303 (g) and 307 (b) of the Communications Act). 

Hence, for the purpose of analyzing the legality or illegality of the 

i 

Commission’s actions here complained of, two facts emerge from the 

i 

foregoing discussion, both of which must be borne in ipind in connection 
with the arguments which follow: (1) that the November 10 "denial" and 
the December 12 grant are bottomed by a majority of the Commission 


1 In a Memorandum Opinion and Order released February 28, 1956 (FCC 56H168), on remand of the 
Rochester Channel 10 case by this Court, the Commission declined to disturb an existing operation pend- 
ing hearing, stating (para. 7): ”We have further taken into account the fact that the TV stations of WHEC 
and Veterans commenced actual operations over two years ago and the'real problems involved of depriv¬ 
ing the public of established service upon which it has come to rely’ " . Thisjis a far cry from and a 
more realistic appraisal of public interest factors than the palpably erroneous assertion in the November 
10 Report that existing operations can be shifted as readily as ungranted VHF channels. 
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on the legally and factually erroneous premise that it can subsequently 
shift a VHF channel which is being used to provide the public with an 
existing service just as readily as it can an allocated but ungranted 
VHF channel; and (2) that the actions complained of, render Winne¬ 
bago^ proposal of March 29, 1955 and similar proposals which it is 
making in Docket 11532 moot, without those proposals having been first 
considered on their overall merits. If these factors be kept in mind, 
it seems patent (for additional reasons now to be discussed) that the 
course of action being taken by a majority of the Commission is illegal 
and arbitrary. 


j 

i 


1 $ 

n. 

The Challenged Actions Deprive Winnebago pf Its 
Statutory Right to Request a Change in the Alloca¬ 
tion Table 

- 1 - 

i 

I 

! 

Every administrative agency is required by Section 4(d) of the 
Administrative Procedure Act (5 U. S. C. Sec. 1003 (d)|) to "accord any 
interested person the right t o petition for the issuance, amendment or 
repeal of a rule, " and by Section 6 (a) of the same Act (5 U. S. C. Sec. 

1005 (a) ) to "proceed with reasonable dispatch to conclude any matter 
presented to it. " As made clear by the whole pattern of the Administra¬ 
tive Procedure Act, the right thus accorded "interested persons" by 
Section 4 (d) is something more than the naked right to file an appropriate 

petition, and the right accorded by Section 6 (a) is something more than 

! 

the right to have action on a petition postponed to some date in the future 
when the petition is rendered moot by intervening factors beyond petition- 

i 

er’s power but within the agency T s control. And where a hearing is held, 
the Commission is under a statutory duty to consider f’all relevant matter 
presented. " Section 4 (b) of the Administrative Procedure Act, 5 U. S. C. 

Sec. 1003(b). | 

i 

Pursuant to the foregoing statutory provisions, Winnebago filed its 
rule making request of March 29, 1955 in which it sought to amend Rule 
3. 606 so as to insure the continuation of three or more equally competi¬ 
tive UHF operations in Madison and to insure the continuation of a second 
competitive facility in the Rockford area. Since the actions challenged in 

i 

the instant appeals will render Winnebago’s proposal Jnoot (supra, pp. 12-18), 
not to mention the contentions it is making in Docket 11532, it is clear that 
Winnebago is being deprived of legal rights and safeguards embodied in 
the Administrative Procedure Act and the Communications Act of 1934. 

It is being deprived of an Ashbacker type hearing to determine whether 
Channel 3 would best serve the public interest if utilized in Madison (where 
it may kill off existing UHF operations and in no event result in any net 

i 

gain of service) or if utilized in the Rockford-Beloit area (where it will 

i 
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insure the continuation of a second competitive service). Ashbacker v. 
United States, 326 U.S. 327 (1945), Delta Air Lines v. Civil Aeronautics 
Board, Case No. 12694 (U.S: App. D. C.). Because of mutually prohibi¬ 
tive interference which would result, channel 3 cannot be utilized in both 
the Madison and the Rockford-Beloit areas. 

m. 

The Challenged Actions Contravene Established 

Practice 


Section 405 of the Communications Act (47 U. S.C. Sec. 405) con¬ 
fers upon a ’’person aggrieved” the right to request reconsideration of 
adverse action. On December 7, 1955 Winnebago requested the Commis¬ 
sion to reconsider its November 10 ’’denial” of its deintermixture proposal. 
That petition was totally ignored in the order and decision released 
December 12, 1955. The Commission, as a minimum, should have dis¬ 
posed of that petition for reconsideration before it made the Channel 3 
grant. 

This petition for reconsideration raised substantial matters. It 
showed the legal fallacy in the Commission’s major premise that it could 
shift an existing VHF operation as readily as an ungranted VHF channel. 
And contrary to the Commission’s assertion in its November 10 Order 
that ’’intermixture” in every market was a cardinal requirement of the 
Sixth Report, it showed that there were scores of cities in the original 
allocation table to which VHF only and UHF only channels were allocated, 
and that intermixture in every market was not a cardinal requirement of 
the Sixth Report; that several changes in the Table of Allocations have 
been approved which had the effect of ”deintermixing” particular markets; 
and that Winnebago’s proposed shifts met all mileage and other require¬ 
ments of the Commission’s Rules. 
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In granting Channel 3 on December 12, 1955, without first disposing 
of Winnebago T s petition for reconsideration, the Comntiission's action is 
diametrically contrary to that taken in analogous situations. The Commis- 

I 

j 

sion's Hibbing precedent is squarely in point. There the Commission had 

i 

denied a rule making proposal to shift Channel 10 from Hibbing, Minnesota 

! 

to Duluth-Superior. The proponent filed a petition for| reconsideration. 

While that petition was pending the Commission granted Channel 10 to an 

i 

applicant in Hibbing, but in doing so it attached the following condition 
(BPCT-1774; Report No. 2409, January 13, 1954): 

i 

I 

Provided that no construction pursuant to this 
permit be commenced pending decision by the Com¬ 
mission on the petition for reconsideration pf its 
Report and Order (FCC 53-1573), released Decem¬ 
ber 1, 1953, in the matter of amendment of Section 
3. 606 of the Commission’s Rules, filed by Head of 
the Lakes Broadcasting Company on December 17, 

1953; and that this permit be subject to termination 
by the Commission without hearing in the event 
final decision upon the above petition shall delete 
the assignment of Channel 10 to Hibbing or,| subject 
to such modification of the channel assignment with¬ 
out hearing as may be deemed appropriate by the 
Commission in the event a different channel! is sub¬ 
stituted for Channel 10 in Hibbing. 

i 

See also New Bern grant (BPCT-1908; Report No. 2630, February 9, 

1955). So far as known the Commission has not heretofore granted a con¬ 
struction permit for a television station §* a channel subject to rule 
making without imposing a condition similar to that set forth above. In 
its November 21, 1955 petitions to intervene, for stay, and for alternative 
relief, Winnebago expressly requested, as an alternative, that any grants 
of Channel 3 contain a similar condition (R. 1240-1275). No such condi¬ 
tion was inserted in the grant here complained of. 

i 

Absent such a condition, even were the Commission to decide 

i 

Docket 11532 within the next few months, it would then have to go through 
elaborate ’’show-cause” hearing procedures specified in Section 316 before it 


! 
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could shift the Channel 3 grantee from a VHF to a UHF channel. Such a 
hearing, with Channel 3 in operation, could not be concluded in a period 
short of two years. By that time, with the intervening purchase of VHF- 
only sets and with the installation by the public of expensive outdoor an¬ 
tennas on the periphery of the Channel 3 operation for the purpose of 
bringing in a "fringe" VHF signal, no "show-cause" directive could be 
found to serve "public interest, convenience and necessity". 

IV. 

The Commission is Presently Unable to Find 
That a Grant of Channel 3 is in the Public 

Interest 


The touchstone of all Commission action is "public interest, con¬ 
venience, and necessity". Federal Communications Commission v. 
Pottsville Broadcasting Co ., 309 U.S. 134, 137-138. As of the time the 
Commission takes affirmative action , by making a grant, adopting a rule, 
or allocating a frequency, it must find that such action meets this statu¬ 
tory test, a point we cannot too strongly emphasize. Enterprise Co . v. 
Federal Communications Commission , 13 RR 2033, 2036 (U.S. App. D. C. 
Case No. 12577). "The duty of the Commission to grant licenses only if 
the public interest, convenience or necessity will be served thereby 
(Sections 307 (a) and 309 of the Communications Act) require a finding 
based upon the record in light of the public interest at the time of issuance 
of the license . If after a hearing on an application and prior to final 
decision, the public interest requires a change in the rules which would 
preclude a grant of the application, obviously, such application cannot be 
granted. " Paramount Television Productions, Inc ., 8 RR 459, 462 (1952). 
In determining whether proposed action meets this basic criterion, the 
Commission must keep in mind the mandates of Sections 303 (g) and 307 (b) 
of the Communication Act, which impose upon the Commission the duty 
of encouraging "the larger and more effective use of radio" and of providing 
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i 

an "equitable distribution of radio service among the several States and 
communities." 

i 

The Commission’s allocation table was originally promulgated in 
1952 on the basic assumption that the ’’intermixture" of UHF and VHF 

I 

would enable UHF to become "an integral part of a single nationwide 

television system," and that the two types of frequencies would exist 

| 

side by side. The economic facts of life have since proved that this basic 
assumption was false (R. 102-330). An allocation table which may have 
met the requirements of Sections 303 (g) and 307 (b), at a time when the 
Commission was justified in assuming that UHF and VHF could coexist 
side by side, is no longer sound in the light of subsequent history showing 

i 

the invalidity of the major premise on which it was predicated. 

I 

As pointed out by Winnebago in the materials supplied in support 
of its deintermixture proposal for Madison-Rockford-Beloit, its proposed 
changes in the allocation table would assure Madison bf three and probably 
more equally competitive commercial stations on UHF; it would assure 
the Rockford-Beloit area of two equally competitive facilities on VHF; it 

i 

would bring a Grade B signal to 163,000 more person^; it would tend to 
equalize the wide disparity which now exists (because UHF paper alloca¬ 
tions do not constitute service) between the number ol stations in Illinois 

I 

and Wisconsin. It would eliminate a real danger of mpnopoly by insuring 
multiple services in both the Madison and Rockford ai*eas. 

i 

Nowhere to date has the Commission challenged; the correctness of 
Winnebago’s contentions that its deintermixture proposal would result in 

i 

"the larger and more effective use of radio" and in a more "equitable dis¬ 
tribution" of facilities (fundamental requirements of Section 303 (g) and 
307 (b) ). Those contentions have been "rejected" (at a time when a peti¬ 
tion for reconsideration was still pending) as premature, on the theory 

that such matters will be considered in a general reallocation proceeding 

! 

now in progress (Docket 11532). In short, the Commission has considered 





the contentions pro a continuation of its existing allocation table, but 
postponed to a later date the arguments con . Efforts to intervene in the 
Channel 3 case to show the:uncontroverted fact that a grant of these chan¬ 
nels would mean less service rather than more service, and the mere 
substitution of one new station for two or more existing operations, was 
summarily rejected in the Memorandum Opinion and Order of December 
12, 1955. 1 Such evidence was material to an affirmative determination, 
required by statute, that a grant of Channel 3 in Madison would serve 
’’public interest, convenience and necessity”. Intervenor has been denied 
the opportunity, which it sought, of showing the ’’retroactive invalidity” 
of the 1952 allocation table insofar as it relates to the Madison-Rockford- 
Beloit areas. 

In the light of developments since 1952 and in the light of facts known 
to the Commission when it granted Channel 3 on December 12, 1955, there 
was no continuing presumption that an allocation table which may have been 
valid in 1952 was still valid in 1955. That table was predicated on a 
’’basic assumption” that UHF and VHF stations would coexist side by side, 
an assumption no longer valid (R. 102-330). 2 Hence, an allocation table 
(which might be ’’equitable” between states and communities and might 

In its Petition for Leave to Intervene and for Further Relief (R. 1240-1275), Winnebago requested the 
following issues (R. 1270) : 

"(a) To determine whether the grant of either application in this proceeding would, from an econom¬ 
ic standpoint or otherwise, so affect the operation of WKOW-TV. WMTV, WHA-TV or WTVO as to cause 
either the deterioration of those stations’ programming or to deprive the public of those stations’ program 
services totally-, and if either of the above results be shown, whether the public interest would be better 
served by the retention of the program services now provided by WKOW-TV, WMTV, WHA-TV and WTVO 
or by the authorization of the service proposed by the applicant. 

"(b) To determine the effect that a grant of any of the applications in this proceeding would have 
upon the economic stability, growth, and development of UHF television service and stations in the 
Madison and Rockford-Beloit areas and whether, in the light of the facts adduced under this issue, a grant 
of the application would serve the public interest, convenience, or necessity. " 


^ 56 UHF stations have gone off the air; 109 UHF construction permits have been surrendered in inter¬ 

mixed markets. Cf. Potter Hearings on S. 3095, 83d Cong., 2d Sess., passim. 


. 

I 

encourage ’’wider use” of radio in 1952) does not meet the statutory tests 
at the end of 1955 when cold facts have undermined the basic premise. 

i 

Aware of these developments, the Commission instituted rule making 

i 

proceedings predicated on the Monona-Bar tell petition and the Winnebago 
counter-proposal. In its Notice of Proposed Rule Making released March 
31, 1955, the Commission expressly found that the institution of such 

i 

proceedings, to cure deficiencies in the 1952 Allocatipn Table, was ”in 
the public interest. ” It made no contrary finding in itjs November 10 
’’denial. ” It merely found that it needed more data, aj finding with which 
we would have no quarrel had the majority maintained the status quo. 

i 

There was clearly, therefore, a real question on December 12 

whether the continued allocation and utilization of Channel 3 for commercial 

! 

use in Madison would serve the public interest. The Commission made no 
finding that its 1952 allocation was still sound. It ignored voluminous 
data that this particular allocation was not. In such a situation the Commis¬ 
sion could not and did not in fact make the statutory finding that a grant 
was ”in the public interest”. It made such a finding in 1953 when it desig- 

i 

nated the Channel 3 applications for hearing. But muph water has gone 
over the dam since 1953 — Potter hearings, fewer UHF stations on the 
air today than there were two years ago, a number of ’’pilot” rule making 
proceedings, and a decision to institute an overall reallocation proceeding. 

i 

Having found that it was in the public interest on March 31, 1955 to insti- 

I 

tute proceedings to overcome defects in the Madison-Rockford-Beloit 

areas, and not yet having found that those defects did not exist, the Com- 

i 

mission could not find that a perpetuation thereof was in the public interest. 

I 

We repeat again, that at the time the Commission takes affirmative action, 
its every action must serve the ’’public interest, convenience, and neces¬ 
sity”. Unless and until it can so find, it cannot make a valid grant. An 
ex parte finding made two years earlier, in the light of the very real 
question disclosed by intervening developments, was not sufficient. Thus, 
until the very real problems under investigation in Docket 11532 are 
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resolved, the Commission lacked information which would support a 
finding that a grant of Channel 3 in Madison on December 12, 1955 would 
serve the "public interest”. 


V. 

The Commission's Refusal to Withhold Action 
On Channel 3 Until Docket 11532 is Decided 
_ Was Arbitrary and Prejudicial _ 

In its November 10 Orders, as heretofore noted, the Commission 
did not decide the various deintermixture proposals pending before it on 
their overall merits. 1 Instead, it instituted a general rule making pro¬ 
ceeding to obtain nationwide data on the cross-road problems now con¬ 
fronting the television industry. Where the Commission needs additional 
data, we do not question its power to institute collateral proceedings 
(Docket 11532). But, if pending the outcome of that proceeding the Com¬ 
mission takes "affirmative action" which ignores "pertinent matter 
presented" and which ignores basic public interest considerations em¬ 
bodied in Sections 303 (g) and 307 (b) of the Communications Act, such 
action is arbitrary and in this instance highly prejudicial. 

Any doubts regarding the proper interpretation to be placed on the November 10, 1955 "denial” 
order was laid at rest by FCC Chairman McConnaughey in his testimony of February 20, 1956, before 
the Senate Committee on Interstate and Foreign Commerce (Sullivan Transcript, p. 372): 

Mr. Cox / Committee Counse^/. Have you ever decided on the merits, whether you are or are_ 
not going to deintermix in the areas which were in question / where deintermixture petitions were filed/? 

_ Mr. McConnaughey. Well, it will come under this broad rule-making proceeding / Docket 
11532/. We refuse to deintermix in these particular markets. 

Mr. Cox. Without prejudice, was it not? 

Mr. McConnaughey. Yes. 

Mr. Cox. And you are still considering that in the pending allocations procedure? 

Mr. McConnaughey. Absolutely . 

Mr. Cox. So you have never actually in any of the cases that you were talking about when you 
were before Senator Pastore's subcommittee, you have never actually decided in those areas whether to 
deintermix or not? 

Mr. McConnaughey. Not as of now, no . 
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The deintermixture proposals for Madison-Rockford-Beloit were 
denied ’’without prejudice”: At a later date, ’’when the Commission may 

i 

have determined [in Docket 11532] the broad basis of any desirable revi¬ 
sions to its present allocation scheme and related rules, it will be in a 
position to consider questions, such as those raised by the subject peti ¬ 
tions , concerning specific channel assignments in individual communities 
or limited areas” (para. 5 of N cwember 10 Memorandum Opinion and 
Order). And the majority, in deciding to proceed with VHF grants while 
Docket 11532 was being resolved, did so on the premise that it could shift 
VHF stations then on the air just as readily as ungranted VHF channels. 
Thus, unless the majority of the Commission is to stand accused of not 
intending to decide Docket 11532 with an open mind, and unless the various 
orders of November 10 were mere stratagems to avoid a decision on 
de intermixture on its overall merits, the majority of the Commission 
must have viewed their Channel 3 grant in Madison on December 12 as 

j 

’’tentative”, i. e., subject to the outcome of Docket 11532. 

i 

With the Commission having scheduled early dates for the submis¬ 
sion of data in Docket 11532 (December 15, 1955 for ppening comments 
and January 6, subsequently extended to February 8, 1956 for reply com¬ 
ments), so that vital problems now confronting the television industry can 

i 

be promptly resolved, there is no sound reason why a ’’tentative” grant 
of Channel 3 in Madison should have been made on December 12, 1955. 
That grant should have been postponed until a decisioh was reached in 
Docket 11532. ! 

i 

As we have seen ( supra , pp. 12-18), the Commission in granting 

Channel 3 is tying its hands in Docket 11532. When it is finally in a 

position to hand down a Report and Order in that proceeding, it cannot 

ignore intervening public interest considerations flowing from a grant of 

Channel 3 in Madison. It can perhaps ignore private equities 1 , but not 

_ i - 

1 Zenith Radio Corp. v. Federal Communications Commission , 93 U. S. App. D. C. 284, 211 F. 2d 629 
(1954). 

i 

! 

i 

i 

i 

i 
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public interest considerations — expenditures made by the public in re¬ 
liance upon the Channel 3 grant. Nor can it shift the Channel 3 grantee 
to another frequency without going through involved ’’show cause” proceed¬ 
ings, since it attached no express condition to the December 12 grant. 
During the two years it would take to decide a show cause proceeding, 
intervening public interest factors would preclude any ultimate shift. 

Thus, simple justice, basic concepts of due process and fair play, 
required the Commission either to withhold a grant of Channel 3 until 
Docket 11532 was decided, or as a minimum to insert a condition that no 
construction beg in unless or /until the ’’tentative” granhwas finalized in Docket 
11532. 1 This is particularly true in view of the fact that the Commis¬ 
sion has told Congress that Docket 11532 has ’’top priority”, and that a 
decision will be reached therein within the next several months — at or 
about the time the Channel 3 grantee proposes to get on the air in Madison. 
If at that point the Commission decides that the Madison-Rockford-Beloit 
deintermixture proposals have merit, it would take two years of show- 
cause proceedings (with no Hibbing condition attached to the grant) to get 
the channel shifted to the Rockford area. And in all likelihood, interven- 
ing public interest factors would ultimately foreclose the finalization of 
such a show cause order. 

In short, with the Commission planning and committed to a prompt 
decision in Docket 11532, its action of December 12 in unconditionally 
granting Channel 3 in Madison was wholly unnecessary, highly arbitrary, 
and legally erroneous. If a few months hence in Docket 11532, the Com¬ 
mission concludes that Sections 303 (g) and 307 (b) of the Act would be 
better served by the utilization of Channel 3 in the Rockford area, the 
grantee and the public would have been put to needless expenditures. A 
few months delay would have enabled the Commission to decide Docket 

^ The arguments why intervening VHF grants should not be made until the Commission has decided 
the general rule making proceeding now in progress (Docket 11532) are cogently set forth by Commis¬ 
sioners Hyde and Bartley in their dissents to the December 12 actions. For the convenience of the Court 
these dissents are set out in full as Appendix A to the instant brief. 


29 


11532 unfettered by intervening actions giving rise to considerations which 
foreclose a more efficient utilization of the frequencyj It would have 

i 

forestalled years of potential litigation to effect a shift after a grant has 

i 

been made and the station on the air. Madison has three UHF operations 
at the present time. There is no overwhelming need for an additional 
service, which at best could not much more than get on the air before 
Docket 11532 is decided. A "tentative grant" fraught With the consequences 
of the instant one, with a rule making proceeding now well under way, 
can only be categorized as "arbitrary". Grey lock Broadcasting Co . v. 
United States, Case No. 12989, opinion of February 14, 1956 (U.S. App. 
D.C.). | 

i 

! 

i 

CONCLUSION | 

i 

j 

| 

For the foregoing reasons the Commission’s action refusing a stay 
of the Channel 3 proceedings should be set aside, and its action granting 
Channel 3 should be vacated or suspended, pending a decision by the 
Commission in Docket 11532. 

Respectfully submitted, 

James A. McKeiina, Jr. 

Vernon L. Wilkihson 

I 

MC KENNA & WILKINSON, 

1735 DeSales St. , N. W. 

Washington 6, D' C. 

i 

Attorneys for 

Winnebago Television Corporation 


i 

i 


March 5, 1956 








31 


APPENDIX A 

i 

DISSENTING OPINION OF COMMISSIONERS HYDE AND BARTLEY 
[To The December 12, 1955 Grant of Channel 3] 

i 

i 

We dissent to the untimely and ill-advised actioh of the majority in 
Dockets 8959 and 10641. The action approved by the majority would au¬ 
thorize construction of a VHF TV broadcast station in what is now a UHF 
market with 3 such stations in operation. Only one VHF station is possi¬ 
ble under the allocation of station assignments. The grant carries with 
it approval of expenditures in the amount of $598, 340.126. 

i 

Recently, on November 10, 1955, the Commission in its Notice of 
Proposed Rule Making, Docket No. 11532, recognized that ’’difficulties 
encountered in achieving successful operation of stations in the UHF band 
have been a significant factor” in our admitted failure fully to realize the 
objectives of the Sixth Report and Order. In the same Notice the Com¬ 
mission assured all concerned that ”to the extent that any of the present 
difficulties may be alleviated by possible revision of the present allocation 
system, such possibilities will be fully explored. ” It |is obvious that de¬ 
intermixture in Madison, as in other localities, is one of the ’’possibilities. ” 

i 

| 

i 

Yet in complete disregard for the rule making proceeding, a grant 
is made which will complicate and hinder proper consideration of pro¬ 
posals which the Commission has stated would be fully explored. The 

argument may be made that the grant of a permit for Construction of a 

i 

station to operate on Channel 3 does not, as a matter of law, preclude the 
Commission from modifying the permit to specify some other channel in 
accordance with the requirements of the rule making proceeding. The im¬ 
plications of this are that the Commission could first find that a grant on 
Channel 3 is in the public interest and then on completion of rule making, 
which is now in process, find that a grant on Channel 3 is not in the public 
interest. If this method of doing business is not arbitrary and capricious, 

i 

the result might satisfy legal theory. The difficulties inherent in such 


i 
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judgment gymnastics are made more apparent if consideration is given to 
the factual situation. It is manifest that any modification from Channel 3 
to the UHF would involve a substantial loss of funds by the grantee. There 
would also be inconveniences and losses imposed upon the public. The 
Commission has been most loathe in the past to disturb existing opera¬ 
tions or equities. Such matters would be relevant considerations in deter¬ 
mining whether an order of modification would be in the public interest. 

The expense of a hearing has been cited as a ground for not making an 
allocation change. See Memorandum Opinion and Order released Novem¬ 
ber 1, 1955 (Mimeo No. FCC 54-1355, 12068). The drastic procedure 
of ordering a modification of permit or license has been used only in the 
most compelling circumstances. 

The understandable reluctance to disregard an existing situation is 
recognized in the Act. In the formulation of the Radio Act of 1927 and the 
Communications Act of 1934, Congress recognized that expenditures in 
the construction of radio facilities would place heavy and undesirable pres¬ 
sures upon the Commission to protect such expenditures. For the pur¬ 
pose of eliminating such pressures Congress adopted a provision (Sec¬ 
tion 319) which flatly prohibits the licensing of stations constructed with¬ 
out prior authorization from the Commission. The action approved by 
the majority heedlessly and needlessly creates for the Commission the 
very kind of obstacle which Congress sought to avoid. 

The action taken today is in the face of the strongest of representations 
by two UHF licensees in Madison that such a grant would force them to 
cease operation with consequent inescapable economic injury; that it would 
result in a diminution rather than an addition to the TV service in Madison; 
that it would result in the eventual cessation of the operations of the publicly- 
owned and supported educational UHF station in Madison; and that such a 
grant could well prove a catalyst that would set off the spiral which could 
result in the abandonment of UHF service throughout the country. 

This is not to suggest that the Commission accept all or any of these 
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i 


allegations at face value. But the Commission should provide a real forum 
where the evidence in support of and in opposition to these contentions may 

i 

be presented. Due process, as well as a proper respect for the principles 

i 

of the Administrative Procedure Act and the Communications Act, would 

| 

require a realistic appraisal of all relevant facts and a determination of 
their effect upon the public interest prior to a decision of such far-reaching 
consequences. 

i 

Thus far the Commission has decided in the Madison deintermixture 
proceeding that such proceeding is not the proper forhm for the determin¬ 
ation of issues presented by the deintermixture petitions. No decision 

i 

was reached upon the merits because the problems were ” nationwide” in 
scope (FCC 55-1125). The Commission by majority vote has decided today 
that because of the nature of these adjudicatory proceedings this, too, is 

not the proper forum to consider deintermixture. The Commission has de- 

I 

cided that the pending rule making proceeding is the forum where proposals 
and petitions concerning deintermixture should be hehrd. However, at the 

i 

i 

same time it recognizes the rule making proceeding as the proper forum, 

i 

the Commission is deciding, as a practical matter, the very issues it 
proposes to consider in the future. This type of procedural double talk 

I 

is akin to the procedures invalidated by the Supreme Court in Ashbacker 
v. U. S. | 

i 

In view of the foregoing we are of the opinion that the Commission 
cannot on the present record make a valid finding thai the granting of a 
permit and construction of a station as proposed in either of the applica¬ 
tions under consideration would serve the public interest, convenience 
and necessity. Since the majority of the Commission insist upon a deter¬ 
mination of the applications at this time, we are obliged to vote to deny 
both. 
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vision Station WISC-TV authorized to operate on Channel 

i 
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3 at Madison, Wisconsin. The instant appeal and petition 
for review (hereinafter the appeals) challenge and revolve 
around Commission actions of both a licensing and rule 
making nature concerning television Channel 3 allocated 
at Madison as part of the Commission’s Table of Tele¬ 
vision Assignments in Section 3.606 of its Rules. 

It is believed that a more precise statement of relevant 
matters than that submitted by Appellants would be of 
assistance to the Court. 

These appeals must be viewed against the historical 
background of the Commission’s television allocations pro¬ 
ceedings. VHF Channel 3 was originally allocated at 
Madison in the Commission’s Sixth Report and Order of 
April 14, 1952 which concluded a four-year nationwide 
allocations proceeding involving all 2053 television channel 
assignments at 1291 communities in the United States and 
its possessions (Dockets No. S736, et al., 1 Pike & Fischer 
Radio Regulations (hereinafter RR), Part 3, 91: 599). In 
that basic decision, the Commission first formulated funda¬ 
mental allocations principles and then constructed the 
fixed nationwide Table of TV Assignments upon them 
(Id., Pars. 12-14, 17). 

The nationwide approach was used to take account of 
the interrelated nature of all TV stations and their “chain 
reaction” effect, as it had invariably been throughout the 
history of television development. Specific requests to 
abandon the nationwide Table were denied (Id.). This 
Court has upheld the Commission’s authority to develop 
such a Table through rule making and to limit its licens¬ 
ing process to applications for assignments in the Table. 
Logansport Broadcasting Corporation v. United States , 93 
App. I).C. 342. 210 F. 2d 24. 

The television spectrum provides for assignment of chan¬ 
nels in both the Very High Frequency (VHF) band (Chan¬ 
nels 2-13), and in the Ultra High Frequency (UHF) band 
(Channels 14-83). Intermixture of VHF and UHF chan- 
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nels on a general, nationwide basis was a fundamental 
allocations principle and so used in formulating the Table 
(Sixth Report and Order, Pars. 189-199). While the fewer 
and more valuable VHF channels could not be allocated 
to all communities, in no instance was a VHF allocation 
otherwise called for withheld because of resulting inter¬ 
mixture or effects upon UHF (Id., Par. 25). Since allo¬ 
cations provided only a basis for possible applications, re¬ 
quests to design them for economic protection of UHF were 
denied (Id., Pars. 25, 143). 

VHF’s superiorities over UHF were repeatedly recog¬ 
nized and stressed in the Sixth Report and Order; included 
were VHF’s established nature contrasted with the to-be- 
opened UHF, the growing number of outstanding VHF- 
only receivers, the ready availability of VHF equipment, 
both transmitting and receiving, contrasted with doubts 
that such UHF equipment would be available, and VHF’s 
superior propagation characteristics, resulting in its wider 
coverage and less costly operation (Id., Pars. 194, 197-200). 
The Commission forecast, however, that UHF would 
“eventually” and on the “long range view” be enabled to 
compete on a favorable basis with the VHF (Id., Pars. 
197, 200). 

VHF’s substantial superiority over UHF in general was 
then widely recognized throughout the broadcasting in¬ 
dustry. Almost all of the many contests for allocations 
concerned VHF channels and only rarely the UHF (Id., 
Pars. 249-980). 1 

• • * • 

During the nationwide proceedings leading to the pres¬ 
ent allocations plan, and prior to the establishment of any 
Madison TV station, Radio Wisconsin proposed that all 
assignments for commercial stations in Madison be placed 

l Similarly, the many comparative proceedings later required for multiple 
TV applications almost always involved VHF channels, with uncontested grants 
without hearing being the rule for UHF. 
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in the TTHF band (“Comments in Opposition to Proposed 
Television Allocation for Madison, Wisconsin,” Dockets 
S736 et al., May 7, 1951). Appellant Monona formally op¬ 
posed this counter-proposal as “a gross subversion of the 
public interest and waste of valuable natural resources” 
and urged that Channel 3 be retained in Madison on fur¬ 
ther grounds that the counter-proposal could not be con¬ 
sidered on the local Madison basis alone but only, if at 
all, on the nationwide basis (“Opposition to Comments of 
Radio Wisconsin ...” June 8, 1951; see Appendix A 
hereto). 

The Commission’s Sixth Report and Order, inter alia 
denying Radio Wisconsin’s counter-proposal, established 
the principle of intermixture generally and in Madison. 
Channel 3 was there assigned, among other reasons, ex¬ 
pressly so as to permit realization of its basic advantages, 
including wider coverage (Id., Pars. 579(f), 581). (Two 
subsequent Radio Wisconsin Petitions for Reconsidera¬ 
tion of Madison’s allocations were denied by the Commis¬ 
sion. Radio Wisconsin, Incorporated, 8 RR 323; 8 RR 
467.) 

Intermixture in Madison was a direct cause of Appel¬ 
lants’ obtaining quick, uncontested, and certain UHF grants 
without hearing. Concentration by three of the five Madi¬ 
son applicants on Channel 3 permitted Appellants’ com¬ 
mercial UHF stations to commence regular operations 
long prior to the Channel 3 station which, by necessity 
the subject of a protracted comparative hearing, has not 
vet gone on the air. The three-vear “head start” bv three 
Madison UHF stations (including an educational station) 
over the local VHF station has enabled UHF to achieve a 
uniquely well-entrenched status in and around that city, 
one of three cities in the country having as many as three 
operating UHF stations. 1 

• * • • 


i Admittedly, 99% of all TV sets in Madison are UHF sets (Appendix 1 
to Petition for Review, Par. 8). 


While television lias generally experienced a “tremen¬ 
dous growth” since lifting of the “freeze” in mid-1952, 1 
“post-freeze” development in certain areas has failed to 
meet hoped-for goals (Notice of Proposed Rule Making. 
Docket 11532, December 12, 1955, FCC 55-1124, 20 F.R. 
8501). The status of UHF and its inter-relationships with 
the VHF have been particular problem areas (Ibid.). 

Fundamental allocations matters have accordinglv con- 
tinued to concern the Commission, as well as others inter¬ 
ested in television development (R. 1220-3). Through a 
series of argumentative generalizations referenced to ma¬ 
terial not here of record. Appellants’ Brief (pp. 5-7) as¬ 
serts a number of conclusions concerning allocations mat¬ 
ters in general and, by indirection, in Madison in partic¬ 
ular. The relevance and appropriateness here of such 
presentation is open to serious question. That Radio Wis¬ 
consin does not undertake to controvert it in detail with 
the mass of contrary data available should not be con¬ 
strued as agreement therewith. In view alone of the “con¬ 
siderable diversity” of reallocation proposals pending be¬ 
fore the Commission," Radio Wisconsin believes it is clear 
that the causes, effects, and solutions for such allocations 
difficulties as may exist are by no means so simply defined 
as Appellants seek to indicate. The entire matter is rather 
multi-dimensional—the problems more complex, the data 
more multiform, and both problems and data subject to 
more diverse interpretations than Appellants set forth. 

• • * • 

Against this background, the Commission held its careful 
and comprehensive rule making proceedings on Appellants’ 
and others’ proposals for “selective deintermixture” in 
Madison and in four other cities. (R. 1216-1228). These pro¬ 
ceedings were commenced by the Commission on March 

1 The four-year period 1948-1952 during which the Commission did not issue 
any new television authorizations is commonly referred to as the “freeze.” 

2 Notice of Proposed Rule Making, Docket 11532, Id., Par. 8. 
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31, 1955 “in the hope that” they could provide the basis 
for determination of “future policy” of general applica¬ 
bility (R. 1220). Since Appellants’ proposals for “selec¬ 
tive deintermixture” lie at the core of their appeals, defi¬ 
nition thereof (totally neglected in their Brief) 1 is here 
required. 

Analytically defined, such “selective deintermixture” 
was a novel and drastic reallocations device whereby 
Channel 3 allocated to Madison for commercial use pur¬ 
suant to established assignment principles would not be 
used as allocated, solely in order that existing Madison 
UHF stations be afforded economic protection from a local 
VHF station assigned to Madison simultaneously with the 
UHF but not yet in operation due to the procedural de¬ 
lays of the comparative hearing process. Such device was 
to be applied to Madison on an ad hoc and isolated com¬ 
munity basis, without reference to the nationwide, inter¬ 
related structure of television operations and development 

Radio Wisconsin’s written comments in the rule making 
proceeding opposed “selective deintermixture” inter alia 
as “an unsound and ineffective policy and an arbitrary 
and unreasonable departure from established allocations 
principles and procedures.” It urged that any necessary 
re-evaluation of the established plan be conducted on the 
traditional and realistic nationwide basis involving the 
“entire nationwide Table of Assignments and all of its 
underlying principles” and not by the “ineffective and 
meaningless ... piecemeal and patchwork approach” of 
“selective deintermixture” (R. 445-7; See Joint Appendix) 

After its “careful review” made on the record of these 
proceedings, the Commission (two Commissioners dissent¬ 
ing) on November 10, 1955 denied as unmeritorious the 
pending “selective deintermixture” proposals for Madi¬ 
son and the other four cities (R. 1216-28; Pars. 5-10). It 

i Appellants indicate only the bare shift of channels necessary to “selec¬ 
tively deintermix” Madison. 
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concluded that this scheme for case-to-case consideration 
of proposed fundamental revisions in its allocations plan 
was an unsound and improper approach and that the tradi¬ 
tional nationwide approach could alone be effective and 
meaningful. The Commission specifically rejected “selec¬ 
tive deintermixture” for reasons that: 

(a) its ad hoc approach presented “only limited seg¬ 
ments” of a nationwide problem that only a “gen¬ 
eral rule making proceeding ... may thoroughly and 
effectively treat” (Pars. 4, 8); 

(b) it “fails to take due account of the extensive and 
intricate interrelationships of all parts of the Table 
of Assignments” (Par. 5); 

(c) its “significant departures from this system of as¬ 
signments requires a thorough reexamination of the 
entire television structure” (Par. 7); 

(d) it improperly selects for deintermixture “particular 
communities ... merely because of the fortuitous 
circumstance of whether a VHP station has com¬ 
menced operation” there (Par. 6); 

(e) it might well prove inconsistent: with reallocations 
measures to be considered in the nationwide pro¬ 
ceeding (Par. 6); 

(f) there are “serious doubts that [it] ... would bo 
meaningful with respect to the general problem” of 
strengthening UHF (Par. 6) ; x 

(g) if “lasting solutions ... are to be found, the ap¬ 
proach must be nationwide in scope” (Par. 8) (R. 
1220-2). 


i Intervenor Winnebago’s proposed solution to UHF problems in general, 
and allegedly facing its Rockford (Ill.) UHF station, was to abandon UHF 
entirely and operate on VHF Channel 3 to be deleted from Madison and allo¬ 
cated for Winnebago’s use at Orangeville (HI.), a town of 460 people, thirty 
miles from Rockford, without regard to service therefrom given to Madison, 
45 miles away, and its area (R. 1217). 
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Accordingly, the Commission simultaneously instituted 
a nationwide allocations proceeding (Docket 11532) “to 
consider possible over-all solutions to the problem on a 
broad nationwide basis,” that is now under way (Notice, 
Id., Par. 7). In it, Appellants “have the opportunity of 
participating,” the denial of “selective deintermixture” 
being “without prejudice to any action the Commission 
may take as a result of” Docket 11532. (R. 1222, Par. 

8). The Commission’s Notice instituting Docket 11532 
specifically cites a large number of varied reallocations 
proposals, both substantive and procedural, to be consid¬ 
ered therein (Id., Par. 6). 1 Included as “only one of a 
number of possible solutions before us [the Commission]” 
are proposals for “deintermixture on a basis consistent 
with a nationwide solution” (Ibid, R. 1306). The hundreds 
of comments and replies since filed in Docket 11532 have 
likewise reflected the entire spectrum of proposals for 
possible Commission allocations actions. 

• • *■ • 

Commission grant on December 12, 1955 of construction 
permit on Madison Channel 3 to Radio Wisconsin came 
almost eight years after it first applied for a Madison 
VHF station in April, 1948 (R. 1361). The Commission’s 
four-year “freeze” on new TV grants precluded action 
on this and a then mutually exclusive application in the 
period 1948-1952, and none was taken until mid-1953 due 
to subsequent delays of the Commission’s “post-freeze” 
processing line. Radio Wisconsin’s Channel 3 application 
was set for hearing on so-called standard comparative 
issues on August 14, 1953, the formal hearing conducted 
and its record closed in December of 1953, and the Ex¬ 
aminer’s Initial Decision issued on August 14, 1954 (R. 
1303). 

1 It is therefore respectfully suggested that it is imprecise to refer to the 
Docket 11532 proceeding as “the deintermixture proceeding" as did this 
Court’s Opinion in affirming its stay order in GreylocTc Broadcasting Company, 
-App. D.C., .... F. 2d__ (Slip Op., p. 6). 
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It was not until after the Initial Decision that Appellant 
Monona on August 30,1954 first filed a proposal for “selec¬ 
tive deintermixture ” in Madison. This was denied by the 
Commission on November 1, 1954 on grounds that Monona 
had failed to make “the clear showing that the public 
interest requires such a change [in the allocations] ... or 
has established a valid basis for de-intermixture in the 
Madison area” (R. 22-24). Following such denial, Monona 
took no action respecting either rule making or the Chan¬ 
nel 3 adjudicatory proceeding until February 16, 1955, 
when it resubmitted the identical rule making proposal to 
the Commission (R. 25-27). In the interim (in December 
1954) final oral argument on the Channel 3 comparative 
proceeding had been held before the Commission en batic 
(R. 1311). 

On November 18, 1955. for the first time, Appellants 
sought status in the Channel 3 comparative proceeding 
and requested intervention, or alternatively, stay or condi¬ 
tional grant therein. These requests were denied by the 
Commission (two Commissioners dissenting) on Decem¬ 
ber 12, 1955 (R. 1299-1307). Simultaneously, the Commis¬ 
sion (the same two Commissioners dissenting) granted a 
construction permit for a new TV station on Channel 3 
to Radio Wisconsin, consistent with existing rules, stand¬ 
ards, and principles, and in the public interest (Ibid; R. 
1361). 


SUMMARY OF ARGUMENT 

The Commission’s course of action reflects its funda¬ 
mental policy determinations made in its informed discre¬ 
tion concerning basic principles and procedures to be fol¬ 
lowed in the further development of television service. 

The determinations concern related aspects of the Com¬ 
mission’s established nationwide television allocations 
plan—its maintenance or modification, the requisite method 
for its review, and its continued implementation during 
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such review. All such determinations lie in an area of 
regulatory activities peculiarly within the purview of the 
Commission’s administrative expertise. Under firm and 
long-established precedent, the Courts should not disturb 
these policy judgments which have a rational basis in the 
record and were procedurallv derived in accordance with 
all lawful requirements. Judicial judgment as to the 
relative wisdom or desirability of these polices should not 
be substituted for that of the Commission. 

Specifically, the Commission’s policy determinations 
were to maintain its established nationwide television allo¬ 
cations plan and to continue to implement it by authorizing 
a station on Madison Channel 3, while a general rule mak¬ 
ing proceeding was pending to review that plan and its 
underlying principles. Channel 3 had been allocated to 
Madison following extensive rule making in the basic 1952 
nationwide allocations plan, the validity of which has been 
upheld by this Court in Logansport Broadcasting Corpo¬ 
ration v. United States. 93 App. D.C. 342, 210 F. 2d 24. 

After consideration in rule making proceedings of pro¬ 
posals for “selective deintermixture” of television assign¬ 
ments in Madison and in four other cities, the Commis¬ 
sion properly denied them as unmeritorious. It found this 
drastic reallocations scheme, which sought fundamental 
departures from existing allocations principles on a piece¬ 
meal, ad hoc basis, to be an unsound and ineffective ap¬ 
proach to consideration of possible basic changes in the 
established nationwide allocations plan. In view of the 
inherent nature and history of television development, it 
concluded that proposed major revisions in that plan and 
its principles, including requests for economic protection 
of existing stations, could be meaningfully considered only 
on the traditional nationwide basis. A nationwide rule 
making proceeding was then simultaneously commenced 
to afford the proper forum for such consideration (Docket 
11532). 
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The varied reallocations proposals in the nationwide 
proceeding make the Commission’s final decision therein, 
both generally and particularly with respect to Madison 
Channel 3, entirely “speculative and supposititious” at this 
time. In such circumstances, the Commission reasonably 
determined to go forward with licensing action consistent 
with all existing rules and principles, and not to suspend 
such function pending the speculative conclusion of the 
rule making proceeding. 

Accordingly, the Commission in its informed discretion 
denied as untimely and otherwise improper Appellants’ 
requests to stay the administrative licensing process pend¬ 
ing the rule making and to hear these same “selective de¬ 
intermixture” proposals in the near-concluded comparative 
hearing on Channel 3. It held that the “freeze” on further 
television development resulting from the requested with¬ 
holding of its licensing action would be contrary to the 
public interest. 

In reaching its policy conclusions, the Commission fully 
complied with all applicable procedural requirements. Ap¬ 
pellants’ rule making proposals were properly considered 
and disposed of in the manner prescribed by the Adminis¬ 
trative Procedure Act. Appellants had no right to have 
their rule making proposals heard in the licensing proceed¬ 
ing; existing law delineating the right to hearing should 
not be so revised and extended to the detriment of sound 
administrative process. In any event, however, if such 
right had ever existed, it had here been lost through 
laches and untimely assertion. The “freeze” on further 
television development rejected by the Commission should 
not, under any circumstances, be judicially instituted. 

All such Commission determinations were sound and 
rational conclusions in light of record circumstances. Ap¬ 
pellants have not sustained the burden of demonstrating 
these policy judgments to be arbitrary or capricious. The 
Court should not disturb the Commission’s grant of a 
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new station on Channel 3 at Madison which was consistent 
with all existing rules, standards, and principles, and 
properly found to be in the public interest. 

ARGUMENT 

COMMISSION POLICY DETERMINATIONS CONCERNING FUR¬ 
THER TELEVISION DEVELOPMENT WERE SOUND. CONSIS¬ 
TENT WITH ESTABLISHED RULES. AMPLY SUPPORTED IN 
THE RECORD. AND SHOULD NOT BE DISTURBED 

The actions of the Commission here under review re¬ 
flect a number of interrelated policy judgments made 
by it concerning basic principles and procedures to 
be followed in the further development of television serv¬ 
ice. These policy determinations on television allocations 
matters relate to an area of regulatory activities that lie 
peculiarly within the ambit of the Commission’s expert 
and informed discretion. There being a rational basis in 
the record for such conclusions, which have been derived in 
accordance with lawful procedures, they should not be 
disturbed. The Courts in the proper exercise of their 
limited judicial review function should not interfere to 
substitute their judgment as to the relative wisdom or 
desirability of these administrative policies for that of 
the Commission, which is best equipped to make them. 
Rochester Telephone Corp. v. United States, 307 U.S. 125, 
140; Federal Communications Commission v. Pottsville 
Broadcasting Co.. 309 U.S. 134, 138; National Broadcast¬ 
ing Company v. United States, 319 U.S. 190. 224; Federal 
Communications Commission v. WJR, The Goodwill Sta¬ 
tion , Inc., 337 U.S. 265, 272. 

A. The Commission's Policy Determination to Reject "Selec¬ 
tive Deintermixture" as an Unsound Approach to Consid¬ 
eration of Proposed Major Modifications in Its Established 
Allocations Plan. Was a Reasonable Exercise of Its In¬ 
formed Administrative Discretion 

The Commission’s November 10th Report and Order ex¬ 
pressed its basic policy judgment to maintain in established 
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form its nationwide television allocations plan and under¬ 
lying principles thereof, while it considered proposed 
drastic changes in them on the same meaningful nation¬ 
wide rule making basis originally used for their develop¬ 
ment. This reaffirmed the traditional use of the nation¬ 
wide approach for such purposes in accordance with early 
conclusions that an “acknowledged chain reaction” be¬ 
tween communities ruled out as inadequate the “piecemeal 
basis” for major reallocations. Daily News Television 
Company , 7 RR 839, 842; Sixth Roport and Order, Par. 
12. Tndispensability of the nationwide approach is under¬ 
scored here by Intervenor Winnebago’s request to re¬ 
assign Madison Channel 3 to another city in the same gen¬ 
eral area. (See p. 7, fn 1 above.) 

The Commission’s determination, after extensive hear¬ 
ing and on the record thereof, to deny the “selective de- 
intermixture” proposals as unmeritorious, was clearly a 
permissible act of its informed regulatory discretion. Its 
denial reasonablv flowed from the facts that “selective de- 
intermixture” required “significant departures” from es¬ 
tablished allocations principles and sought to revise them 
on a piecemeal, localized and ad hoc basis without regard 
to the interrelated nature of television operations. Of par¬ 
ticular significance, the proposals would have imported 
into television development a new and different principle 
of economic protection for existing stations, contrary to 
long-established Commission policies, The Voice of Cull¬ 
man . 6 RR 161; if not to the Communications Act itself, 
Federal Communications Commission v. Sanders Bros. 
Radio Station , 309 U.S. 470. 476. 

In view of the inherent nature and history of TV alloca¬ 
tions, the Commission held the very technique of “selective 
dointermixture” to be an unsound and improper approach 
to consideration of major reallocations. It found the pro¬ 
posal to be inefficacious, unduly limited, improperly de¬ 
pendent upon fortuitous circumstances, incapable of 
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achieving any meaningful beneficial results upon the gen¬ 
eral allocations problems before it, and possibly in con¬ 
flict with measures properly to be considered on the nation¬ 
wide basis which alone offered prospect of such results. 1 
Consideration of “selective deintermixture” had clearly 
not sustained the “hope” that it might provide a general 
reallocations policy. Having denied the several proposals 
at the threshold for this fundamental common defect, the 
Commission properly made no reference to nor findings 
on the subordinate matter of the background details con¬ 
cerning each city, then extraneous and irrelevant to its de¬ 
cision. (Xo such findings, in any event, were required 
under the Administrative Procedure Act for these rule 
making proceedings). 

Appellant’s contention that the Commission’s denial was 
not upon the merits is clearly makeweight. The action was 
final and dispositive for all purposes of the proposals for 
“selective deintermixture.” It was not any less so in 
being “without prejudice to any action the Commission 
may take” as a result of the entirely different nationwide 
allocations proceeding (Docket 11532), in which Appellants 
could participate by filing proposals for deintermixture on 
an entirely different “nationwide basis.” In any event, 
denial on the merits (while obtained) was not essential. 
A decision on procedural grounds alone would have sufficed 
as a policy determination expressive of the Commission’s 
statutory authority under Section 4(j) of the Communi¬ 
cations Act of 1934 (47 U.S.C. Sec. 154(j)) to control its 
own processes, with which the Courts will ordinarily not 
interfere. (See Section B below.) 

The Commission’s rule making actions were eminently 
sound and reasonable; in all events, these allocations mat¬ 
ters were: 


i These were precisely the fundamental bases for denial of the proposals 
urged by Radio Wisconsin before the Commission (p. 6, above). 
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“ ... so peculiarly within the special and expert knowl¬ 
edge of the Commission that to undertake to control 
... ("them] judicially w T ould be clearly an impinge¬ 
ment upon the jurisdiction of the Commission ” Pitts¬ 
burgh Radio Supply House v. Federal Communica¬ 
tions Commission, 69 App. D.C. 22, 25; 98 F. 2d 303, 
306. 

It is well established that the Courts “have neither techni¬ 
cal competence nor legal authority to pronounce upon the 
wisdom of the course taken by the Commission.” National 
Broadcasting Co. v. United States, 319 U.S. at p. 224. 

B. The Commission's Policy Determination to Continue to Ef¬ 
fectuate Its Established Allocations Plan by a Grant on 
Madison Channel 3 During the Pendency of a General Rule 
Making Proceeding to Review That Plan, Was a Rational 
and Sound Conclusion From the Circumstances 

The Commission’s subsequent policy determination was 
to take licensing action entirelv consistent with its estab- 
lished nationwide allocations plan by granting, after com¬ 
parative hearing, an application for a new TV station on 
Madison Channel 3, and not to withhold such action during 
the speculative course of a rule making proceeding to re¬ 
view that plan. Consistent therewith, its discretionary au¬ 
thority was exercised to deny requests to inhibit the Chan¬ 
nel 3 authorization until conclusion of the rule making 
proceeding, which requests, in effect, called for a general 
“freeze” upon the further development of television serv¬ 
ice. 

The Commission properly did not permit legislative 
(rule making) proceedings to intrude uporf and control 
adjudicatory (licensing) proceedings consistent with all 
existing rules, simply because such rules might conceivably 
be modified at some future time. That the proposed rule 
making involved consideration of possible competitive 
effects between stations provides no material distinction. 
It was nonetheless only one proposal among many to 
amend existing rules and long-established principles. The 
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Voice of Cullman, 6 RR 161; Federal Communications 
Commission v. Sanders Bros. Badio Station, 309 U.S. 470, 
476. i The Commission concluded that proposals inter alia 
for a new policy which would shape the allocations plan 
to possible competitive effects between stations should be 
examined in the meaningful forum of an over-all nation¬ 
wide proceeding embracing the entire allocations plan. 
Onlv therein, it determined, could the need for. the effects 
of. and the costs of such new policy—and the several 
alternative policies to it—be properly evaluated. It ulti¬ 
mately concluded that the public interest in these circum¬ 
stances reouired continued implementation of the estab¬ 
lished rules and allocations plan while such nationwide 
proceeding: was pending. 

These determinations were permissible exercises of the 
Commission’s informed regulatory discretion and repre¬ 
sented rational and reasonable conclusions from the rec¬ 
ord. They were fully consistent with its statutory authority 
under Section 4(j) of the Communications Act. (47 U.S.C., 
Sor*. 154f.i)) to “conduct its proceeding's in such manner 
as will best conduce to the proner dispatch of business and 
to the ends of justice.” National Broad-casting Company 
v. United States, 319 IT.S. 190; Federal Communications 
Commission v. WJR. The Goodwill Station. Inc.. 337 U.S. 
265. 

The Commission’s procedural policy determinations are 
equally as immune as the substantive. Wide latitude has 
necessarily been afforded administrative agencies to deter¬ 
mine their own procedures and priorities. This permits 
the flexible shaping of their processes to the particular 
needs of the regulatory matters before them. Securities 
and Exchange Commission v. Chen erg Corporation, 332 
U.S. 194. Where, as here, no statutory procedural right 
has been invaded and no agency caprice or arbitrariness 
has been shown, the Courts have not substituted their dis¬ 
cretionary judgment for that of the Commission to “direct 
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the order in which the Commission shall consider its 
cases.” Federal Communications Commission v. WJR, 
The Goodwill Station, Inc., 337 U.S. at p. 272; Federal 
Communications Commission v. Pottsville Broadcasting 
Co., 309 U.S. 134. To hold otherwise here would be to 
judicially establish the very “freeze” on further tele¬ 
vision development for the indefinite future that the Com¬ 
mission held would be contrary to the public interest. 

Proposals in the pending nationwide proceeding span 
the spectrum of possible allocations actions. The Commis¬ 
sion’s ultimate conclusion therein, particularly insofar as 
it niicrht affect any particular channel, is entirely “specu¬ 
lative and supposititious” (R. 1306). With Appellants here, 
as with Appellant in the WJR case, 

“. . . the Commission was under no duty to WJR to 
postpone final action on the Coastal Plains permit 
until it had disposed of the clear channel proceeding. 
As the court pointed out, WJR had no vested right in 
the supposititious eventualities’ that the Commission 
at some indeterminate time might modify its rules 
governing clear channel stations.” Federal*Communi¬ 
cations Commission v. WJR, The Goodwill Station, 
Inc., 337 U.S. at p. 272. 

This Court, as it has previously recognized, has “no rea¬ 
son to assume it [the rule] will be changed” in the manner 
requested and “certainly no right to say that the Commis¬ 
sion should suspend its functions pending its determina¬ 
tion of that question.” Pittsburgh Radio Supply House 
v. Federal Communications Commission, 69 App. D.C. at 
p. 306. 

Appellants rely heavily upon the fact that the Com¬ 
mission may have, in other past matters involving dis¬ 
similar circumstances (e.g., electrical interference between 
stations), taken a somewhat different course than it did 
here. Such reliance is misplaced and the fact, even if 
true, in no way persuasive. These distinctive Commis- 
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sion actions are no more than the very expression of ad¬ 
ministrative flexibility required for regulation of the com¬ 
plex and volatile broadcast media. The administrative 
process should not rigidly be molded to serve the “foolish 
consistency” of administrative absolutism rather than the 
public interest. 

In any event, the question here is not an original ad¬ 
ministrative one as to the wisdom of such judgment, but 
one for limited judicial review of that judgment. Judicial 
intervention as a matter of law to preclude all adminis¬ 
trative actions consistent with present rules because such 
rules might conceivably be amended, would make the legis¬ 
lative process antithetical rather than complementary to 
the licensing process. It would result in the licensing func¬ 
tion being helplessly hamstrung whenever rule making 
proposals or matters were under consideration. In par¬ 
ticular view of the well-settled canon of statutorv con- 
struction that “there is a presumption against a construc¬ 
tion which would render a statute ineffective or inefficient 
...” United States v. Powers, 307 U.S. 214, 217, the ex¬ 
treme rule of law urged by Appellants should not be 
adopted. 

C. The Commission's Grant of a Station on Madison Channel 
3 Accorded With All Lawfully Existing Rules, Standards, 
and Principles and Was in the Public Interest 

The Commission’s action granting a new station on 
Madison Channel 3 flowed from its basic policy determina¬ 
tions. It was as well a proper and inherent expression of 
the dual scheme utilized by the Commission for television 
development under a nationwide allocations plan. Under 
this scheme, the initial legislative rule making function 
for construction of the Table of Assignments is distin¬ 
guished from the subsequent licensing function for grant¬ 
ing authorizations in response to applications for channels 
in the pre-established Table. This Court’s Logansport de¬ 
cision sustained the Commission’s authority to so order 
television development (93 App. D.C., 342). 


The Channel 3 grant, being consistent with all existing 
rules and principles and otherwise in the public interest, 
fully met the applicable statutory standards of Sections 
308 and 309(a) and (b) of the Communications Act (47 
U.S.C. Secs. 308, 309). The nationwide allocations plan, 
and, in this case, its particular assignment of Channel 3 
to Madison, had been determined in the basic Sixth Re¬ 
port and Order to be in the public interest pursuant to 
statutory and administrative allocations principles. They 
have remained consistent with such principles throughout. 

The Commission determined that maintenance of the 
existing rules (both the Channel 3 assignment and the 
nationwide plan) in their established form w*as in the pub¬ 
lic interest and that no valid or effective basis for their 
revision had been shown. Rejecting “selective deinter¬ 
mixture” as an unsound and improper approach to con¬ 
sideration of major reallocations proposals, it concluded 
that tho matter of possible effects from VHF upon UHF 
could properly be considered only in the pending nation¬ 
wide allocations proceeding. The outcome of that proceed¬ 
ing being entirely “speculative and supposititious” (R. 
1306), it w’as properly deemed an inadequate basis for 
stay (or “freeze”) of the proper licensing action. 

Applicant Radio Wisconsin, on its part, had statutory 
rights to full, fair, and reasonably expeditious hearing 
and action on its application for Channel 3, guaranteed it 
under Section 309(b) of the Communications Act of 1934 
(47 U.S.C. Sec. 309(b)) as applied by the Ashbacker case 
(326 U.S. 327), and under Sections 5, 7, and 9(b) of the 
Administrative Procedure Act (5 U.S.C. Secs. 1001 et 
seq.). Grant of a new T Channel 3 station—authorized for 
the area since 1952 but delayed by the administrative 
hearing process—wras held to accord w’ith the public inter¬ 
est for extension of television service (R. 1306). No valid 
basis is shown for disturbing these several reasonable 
policy judgments of the Commission (See Sections A and 
B, above). 




D. The Commission's Processes and Actions Lawfully Complied 
in Full With All Applicable Procedural Requirements 

The Commission’s processes in considering and dispos¬ 
ing of Appellants’ several proposals were entirely consist¬ 
ent with all procedural requirements, both statutory and ad¬ 
ministrative. Appellants’ proposals throughout were legis¬ 
lative in nature, directed toward the Commission’s policy¬ 
making function and so inherently involving the rule mak¬ 
ing process (Attorney General's Manual on the Adminis¬ 
trative Procedure Act, (1947), p. 14). This is true irre¬ 
spective of the forum—rule making or adjudication—in 
which they were offered. As such, the proposals were 
properly considered under the applicable provisions of 
Section 4 of the Administrative Procedure Act (5 U.S.C 
See. 1003) relating to agency rule making. 

Applicable APA requirements for rule making were 
fully complied with in all respects, both as to letter and 
spirit. The Commission afforded full right to petition for 
rule change (Sec. 4(a)), to participate by written com¬ 
ments in any proceeding (Sec. 4(b)), and to be apprised of 
grounds for denial (Sec. 6(d)). The Commission in fact 
went beyond statutory minima to provide extensive pro¬ 
ceedings to consider the proposals and oral argument on 
them before the Commission en banc, neither required by 
the Administrative Procedure Act. (Commission denial 
“on the merits,” while not required, was also provided. 
See pp. 13-4, above.) 

Appellants’ basic fallacy throughout is in attempting, 
upon no more than a distended construction of statutory 
language to reshape rule making into some species of the 
adjudicatory process. Their attempted obliteration of the 
differences between these two distinct types of agency 
process runs counter to the expressed purposes and clear 
language of the Administrative Procedure Act which 
sharply distinguishes between them. 

“More broadly, the entire Act is based upon a 
dichotomy between rule making and adjudication ... 
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Not only were the draftsmen and proponents of the 
bill aware of this realistic distinction between rule 
making and adjudication, but they shaped the entire 
Act around it..( Attorney General’s Manual on the 
Administrative Procedure Act (1947) pp. 14-15). 

• * * * 

The Commission’s receipt of presentations concerning 
TV reallocations on a nationwide basis during pendency 
of the Madison “selective deintermixture” proceeding 1 
did not invalidate its action of November 10, 1955 dispos¬ 
ing of that proceeding. In the first place, the Commis¬ 
sion expressly affirmed that denial of proposals for “selec¬ 
tive deintermixture” was on the record of those proceed¬ 
ings without reference to or consideration of such presenta¬ 
tions (R. 1223: Par. 10). Appellants show nothing to the 
contrary. 

In any event, Commission receipt of such presentations 
was consistent with the legislative rule making process. 
The Administrative Procedure Act does not restrict the 
Commission’s legislative process to the exclusive basis of 
a rule making record, neither in the formulation of rules 
nor in the rejection of rule making proposals. ( Attorney 
General’s Manual on the Administrative Procedure Act 
(1947), p. 31). 

Illustrative of Appellants’ attempt to distort rule mak¬ 
ing into adjudiction is their asserted claim of a right to 
reply to such presentations. In fact, however, no right to 
reply in rule making is provided by the Administrative 
Procedure Act and there is no constitutional right of hear¬ 
ing whatever in the legislative process. Bowles v. Willing¬ 
ham. 321 U.S. 503, 519-521. 

Appellants’ position thus presupposes an insulated leg¬ 
islative proceeding blind to the practical dynamics of tele¬ 
vision development and to the Commission’s continuing 


l See Question 1(a) on Appeal in this case. 
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regulatory responsibilities therewith. Such rigid limita¬ 
tion of rule making procedures would sacrifice the flexi¬ 
bility of process upon which the legislative function de¬ 
pends. While the Commission was considering one pos¬ 
sible method of reallocations (i.e., “selective deintermix¬ 
ture”)? it could neither wisely nor properly have locked its 
doors in the interim against other reallocations sugges¬ 
tions on the broader nationwide basis. Proponents of 
nationwide reallocations themselves had rights under the 
Administrative Procedure Act to file their legislative sug¬ 
gestions and have them considered by the Commission. 

Appellants themselves repeatedly (and inconsistently) 
rely on various Congressional proceedings as matters neces¬ 
sarily to be considered by the Commission in its decisions 
here under review. (Br. 5-7, 9) 1 This fully supports the 
Commission's position that it did and should have knowl¬ 
edge “of other and more general suggestions informally 
submitted to us or before Congressional Committees,” 
from which it should not be barred (R. 1223). 

* * # • 

The Commission's procedural determinations denying 
Appellants participation (and other relief) in the Madi¬ 
son Channel 3 adjudicatory proceeding were entirely just 
and proper. Appellants’ very assertion of right to hearing 
therein on issues concerning the allocation of Madison 
Channel 3 (Br. 21-23) stems from their misconception that 

l Appellant’s purported ignorance as to these nationwide allocations presen¬ 
tations (Br. inter alia p. 28) sharply contrasts with their previously demon¬ 
strated knowledge thereof. Their Petition for Review (p. 7) expressly acknowl¬ 
edged formal Commission public notice of all proposals for nationwide rule 
making. The two allocations suggestions there specifically cited were not pro¬ 
posals and so not subjects of formal notice, but received the widest publicity 
in the trade press. Appellants never attempted to reply to any such proposals 
or suggestions. The reason was that these presentations (as indicated in their 
Application for Interlocutory Injunction, p. 19) almost uniformly supported 
their position respecting Madison allocations. Significantly. Appellants them¬ 
selves (as reported in the trade press) participated in one or more meetings 
with the Commission on deintermixture matters outside of the formal rule 
making record. 
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the Commission had not previously disposed of their iden- 
t'rcal rule making proposals for “selective deintermixture.” 

Commission denial on grounds inter alia of untimeliness 
of the asserted right to hearing (assuming, arguendo, it 
had ever existed) was a sound and reasonable exercise of 
its administrative discretion. Appellants’ first such request 
on November 18, 1955 came 27 months after competitive 
applications were set for hearing, almost two years after 
the hearing record was closed, 15 months after the Ex¬ 
aminer’s Initial Decision, 11 months after oral argument 
before the Commission on banc and at a time when a final 
grant was imminent. 

Since Section 309(b) of the Communications Act (47 
U.S.C. Sec. 309(b)) requires that requests for statutory 
intervention be filed “not less than ten days prior to the 
date of hearing,” Appellants were years late in meeting 
the specific deadline set for intervention as of right. Their 
request to intervene was therefore necessarily addressed 
to the Commission’s discretion, with “good cause” for the 
delay in filing required to be shown under Section 1.388(d) 
of the Commission’s Rules. Commission rejection of Ap¬ 
pellants’ asserted excuse for untimeliness 1 * 3 as not constitut¬ 
ing the requisite “good cause” had, to say the least, sub¬ 
stantial support in the record. Any such right to hearing 
does not exist in a vacuum and clearly may not be asserted 
in total disregard of procedural rules and regulations for 
the fair and proper conduct of administrative proceedings, 
including comparative hearings on applications. Nor may 
Appellants’ unwise business judgments and erroneous be- 

i That such excuse (Br. 18-20) represented an advocate’s hindsight is shown 

alone by the early 1951 history of the Channel 3 allocations proceeding (pp. 
3-4 above) and by the fact that neither Appellant sought status in the Channel 

3 proceeding in the several months after denial of Monona’s initial “selective 
deintermixture” petition in November 1954, although they were by then 
admittedly aware of VHF-UHF inter-relationships and there were then no 
pending rule making proceedings upon which they could claim reliance as 
excuse for inaction. 
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liefs as to Commission policy to transmuted into enforce¬ 
able rights. 

Tn fact, however. Appellants at no time possessed a 
statutory right to intervene. The case of Federal Com¬ 
munications Commission v. Sanders Bros. Radio Station 
(309 F.S. 470), on which Appellants primarily rely, is here 
neither pertinent nor persuasive. For Sanders has not 
compelled hearings on applications consistent with all exist¬ 
ing rules to be afforded proponents of rule making changes 
merely because of the “supposititious eventualities” that 
their proposals might conceivably be adopted and might 
affect such applications. Federal Communications Com¬ 
mission v. TV JR, The Goodwill Station, In-c ., 337 U.S. 265. 

Furthermore, oven assuming arguendo that Appellants’ 
allegations of economic injury afforded them standing un¬ 
der Sanders, their failure to specify any valid substantive 
ground for hearing, which Sanders also requires, would 
alone be fatal to their right to hearing (309 U.S. 470, 476). 

Similarly misplaced is Appellants’ reliance for hearing 
right upon Ashbacker Radio Cory), v. Federal Communica¬ 
tions Commission (326 U.S. 327) which case involved the 
totally different matter of judicial protection of an appli¬ 
cant’s express statutory right to hearing. Appellants er¬ 
roneously rely upon Ashbacker not to protect a statutory 
right to hearing, but to create one. The requested exten¬ 
sion of both Sanders and Ashbacker would, as shown, 
make the administrative licensing function undulv sub- 
servient to rule making activities, at .great cost to the 
efficiency of the administrative process. 

* • * • 

Appellants’ claim that construction of the Madison Chan¬ 
nel 3 station is unlaicful because of so-called prejudicial 
prejudgment of their proposals in pending Commission 
Docket 11532 is unsupported in law and otherwise without 
merit. It likewise assumes the “supposititious eventuality” 
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that Madison will ultimately be deintermixed as a result 
of Docket 11532. Since all existing stations will equally be 
subject to the Commission’s asserted power of realloca¬ 
tion in Docket 11532, Appellants’ position here remains 
one based upon “the fortuitous circumstance of whether a 
VHF station has commenced operation in any particular 
community” (K. 1306), which was properly rejected by the 
Commission. Their position, in any event, is so all-inclu¬ 
sive as to be self-defeating. Such prejudgment as they com¬ 
plain of occurs every time licensing goes forward while 
rule making matters are under consideration. The judicial 
prohibition which they seek would, however, unduly inhibit 
the administrative process contrary to the letter and spirit 
of existing law. 


CONCLUSION 

For the foregoing reasons, the orders of the Federal 
Communications Commission should be affirmed. 

Respectfully submitted, 

Arthur W. Scharfei.d 
Attorney for Intervener 
Radio Wisconsin , Incorporated 

ScHARFEUD & BaROX 

National Press Building 
Washington 4, D. C. 

April 6, 1956 
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APPENDIX A 

BEFORE THE 

FEDERAL. COMMUNICATIONS COMMISSION 

Washington, D. C. 

In the Matters of 

Amendment of Section 3.606 of the Commission’s Rules 

and Regulations 

Docket No. 8736 and 8975* 

Opposition to Comments of Radio Wisconsin, Inc. by Monona 

Broadcasting Company 

Monona Broadcasting Company, licensee of Station 
WKOW, Madison, Wisconsin, hv its attorneys, opposes 
the Comments filed in the above proceedings by Radio 
Wisconsin, Inc., and in support thereof states as follows: 

1. There are 3 commercial AM stations located in Madi¬ 
son, Wisconsin—WIBA, WISC and WKOW—as well as 
Station WHA, a non-commercial station licensed to the Uni¬ 
versity of Wisconsin. Each of the 3 commercial stations 
has filed an application for a TV station: BPCT-332, 410, 
560. 

2. The Commission proposes to allocate channels 3, 21, 
22 and 33 to Madison, with Channel 21 being reserved for 
educational use. 

3. Madison is approximately 70 miles from Milwaukee, 
the nearest city where a TV station is now operating. 

4. The Comments of Radio Wisconsin, Inc. (WISC) 
propose that all commercial TV stations he placed in the 
FHF, and thus impliedly that, in Madison, Channel 3 be 
withdrawn from commercial use and presumably reserved 
for non-commercial educational use in place of Channel 
21. This proposal should not be adopted, and Channel 3 

* Remainder of heading omitted. 
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should bo made available for commercial use as proposed 
by the Commission. 

5. The burden of WTSC’s argument is that restriction 
of all commercial TV stations to the ITHF will, by making 
their coverage more nearly equal, foster competition. In 
the first place, the competitive significance of differences 
in coverage can be greatly exaggerated. Other factors, such 
as rates, management, programming, differences in inter¬ 
ference, etc can nullify the differences in coverage which 
will be involved in TV. Second, a division between ITHF 
and VHF is an artificial dichotomy even from the point 
of view of coverage. There are differences between 
higher and lower UHF and the upper and lower channels 
in VHF. Locations, variations in permissible height and 
other factors will also affect coverage. 

6. Finally, and most important, even if. it be assumed 
competitive equality is desirable and would be fostered by 
eoualitv of coverage, other considerations predominate. 
An adequate country-wide system without use of VHF is 
problematical. At least, none is proposed by Radio Wis¬ 
consin. Tnc., and for that reason alone, its Comments may 
properly be disregarded. Moreover, elimination of com¬ 
mercial stations from VHF would result in a serious delay 
in large areas of the country, including Madison, getting 
any television service. Even if it be assumed that educa¬ 
tional institutions will eventually make use of the channels 
reserved to them, it is clear that the very basis of the re¬ 
quest and need for reservation is that such exploitation is 
likely to be slow in coming. So much is expressly acknowl¬ 
edged by the University of Wisconsin in the Comments it 
filed in these proceedings. It is, furthermore, not at all un¬ 
likely that many of the channels reserved for educational 
use may never be used. In that event, at the worst, valuable 
channels may be lost to TV forever, and, at best, intermix¬ 
ture may be postponed to a time when it will prove imprac¬ 
ticable. Loss to the public in areas with existing VHF 
service may be serious. 
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7. Any such plan as that proposed by "WISC would be a 
gross subversion of the public interest and waste of valu¬ 
able natural resources. It should not be adopted. 

The Commission correctly concluded that the proposed 
intermixture of VHF and UHF for commercial use makes 
the best and most effective use of available TV facilities in 
the public interest now and in the future. 

Respectfully submitted, 

Monona Broadcasting Company 

By /s/ James Lawrence Fly 
James Lawrence Fly 

By /s/ Peter Shuebruk 
, Peter Shuebruk 

Fly, Shuebruk and Blume 
Suit 1444—30 Rockefeller 
Plaza 

New York 20, New York 
Its Attorneys 


jrtfif i\wr *£,+*< • 
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Respondents seek to justify the challenged actions of the Commis¬ 
sion by the following line of reasoning: (a) The several deintermixture 
proposals were considered and rejected by the Commission on their merits 
(Brief 33, 37, 39, cf. Brief 10, 13, 14, 15, 28); (b) intervening VHF grants, 
if changes are found desirable in Docket 11532, can be shifted as readily 
as ungranted VHF allocations (Brief 10, 12, 13, 14, 15, 28-29, 30, 35-36, 
37-38, 39, 44, 45, 47); (c) hence, there is no need to delay the finalization 
of VHF grants while Docket 11532 is being decided, since such grants will 
not prejudge the outcome of that proceeding (Brief 12, 13, 15, 35-36, 37- 
38, 39, 44, 45); and (d) having rejected deintermixture on November 10, 
1955, there was no need on December 12, 1955 (the date of the Channel 
3 grant for Madison) for the Commission to go behind its Sixth Report 
and independently ascertain whether the 1952 allocation of Channel 3 to 
Madison still satisfied the requirements of the Communications Act 
(Brief 48-53). 

If each of these four premises were legally and factually correct, 
Winnebago would agree that the chaUenged actions of the Commission 
should be affirmed. Winnebago, however, takes sharp issue with each 
of the foregoing contentions. We think that they are demonstrably errone¬ 
ous: 

A. The Several Deintermixture Proposals Were Not Con ¬ 
sidered and Rejected on their Individual Merits 

On November 10, 1955 the Commission had before it the five ’’pilot” 
cases on which rule making proceedings and (in some instances) show 
cause hearings 1 had been held, and thirty additional petitions for other 
localities on which no proceedings had been conducted. On that date the 
Commission disposed of those matters in two separate orders. The five 
’’pilot” cases were denied ”without prejudice” in one Report and Order 


See Reply Brief of Petitioners Grey lock in Case No. 12989, pp. 7-8. Show cause orders were also 
issued with respect to Channel 3 involved in the instant appeals (R. 67). 
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(R. 1216-1228); the other thirty petitions were similarly "denied" in a 
separate Memorandum Opinion and Order of the same date (13 RR 1522). 
Likewise, on November 10, 1955, the Commission issued a Notice of 
Proposed Rule Making (Docket 11532) looking toward an overall review 
of its Sixth Report (1 RR Pt. I, p. 53:573). 1 | 

An analysis of these three related orders of November 10, 1955 2 

J 

makes it clear that the several deintermixture proposals were not con¬ 
sidered and rejected on their individual merits. After stating that the 

i 

intermixing of VHF and UHF channels was basic to the Sixth Report, 3 

| 

the Commission concluded that "piecemeal" deintermixture should not 
be adopted until the Commission had looked at the problem nationwide 
and had considered other interrelated problems? "[The Commission is 
convinced that if lasting solutions to the allocation problems now confront¬ 
ing the development of a nationwide competitive television service are to 
be found, the approach must be nationwide in scope.! Accordingly, in 
order to facilitate the orderly examination of a number of possible solu¬ 
tions, the Commission is instituting a general rulemaking proceeding 
[Docket 11532]. Only through such a general proceeding do we believe 
the Commission may thoroughly and effectively treat this matter. Ac¬ 
cordingly , the Commission believes that the public interest would best 


1 

Reproduced as Appendix A to Respondents' Brief. 

2 

Counsel for respondents (Brief, p. 27) recognize that these three orders are interrelated. 


"The present system of intermixed channel assignments is basic to the structure of television alloca¬ 
tions established by the Sixth Report and Order" (Para. 7 of Report and Order; R. 1221). In its Sixth Report 
the Commission proceeded on the assumption that VHF and UHF channels could co-exist side by side and 
that UHF would thus become "an integral part of a single, nationwide television service" (1 RR, Pt. HI. p. 
91:664). It should be noted that there were scores of cities in that Report to which VHF-only and UHF-only 
channels were allocated (Rule 3.606; 1 RR 53:606). In short, deintermixture was utilized "in most com¬ 
munities", not in all communities (see Respondents' Brief, p. 8). 

A 

"We believe that any modification of the Table of Assignments which would involve significant de¬ 
partures from this system of /Intermixed/ assignments requires a thorough re-examination of the entire 
television structure. The inter-relationships between the particular circumstances in specific cases and 
the nationwide television system as a whole cannot be disregarded. In the Commission's opinion, con¬ 
siderations of both fairness and practicability preclude an ad hoc approach such as that suggested by the 
petitioners in these proceedings". (Para. 7 of Report and Order, R. 1221). j 


i 


I 
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be served by denying the instant requests for deintermixture. Petitioners 
will have the opportunity of participating in the general rulemaking pro¬ 
ceeding and our denial of their petitions is without prejudice to any action 
the Commission may take as a result of that proceeding. " (Para. 8 of 
Report and Order, R. 1221-1222). 1 

"Accordingly, the Commission does not believe that the institution of 
rule making proceedings in the above-mentioned petitions would be war¬ 
ranted at this time. The petitioners will, of course, have full opportun¬ 
ity to submit their views with respect to the over-all, nationwide problem 
in the general rule making proceeding we are instituting today. When the 
Commission may have determined the broad basis of any desirable revi¬ 
sions to its present allocation scheme and related rules, it will be in a 
position to consider questions, such as those raised by the subject peti¬ 
tions , concerning specific channel assignments in individual communities 
or limited areas. " (Para. 5 of Memorandum Opinion and Order, 13 RR 
1525). 

Any possible doubts regarding what the majority did are made clear 
by the dissenting opinions: "The unfortunate result of this method of dis¬ 
posing of the various proposals is that no real consideration is given to the 
merits of any of them" (Commissioner Hyde, R. 1225); "I believe these 
petitions should be disposed of separately upon their individual merits" 
(Commissioner Bartley, R. 1227). The Commission’s Broadcast Bureau, 
which acti vely participated in preparing the November 10 orders, has 


"In these circumstances, the Commission believes that the public interest would be served by the in¬ 
stitution of a general rule making proceeding to consider possible overall solutions to the problem on a 
broad, nationwide basis. All interested parties, including those who have informally tendered proposals 
to the Commission, will have the opportunity of submitting their suggestions in this proceeding. This 
proceeding will, we believe, facilitate an orderly review of the proposals and will afford the Commission 
a sound basis on which it may compare the advantages and disadvantages of the proposals, both among 
themselves and with respect to the present plan, and evaluate them in terms of the opportunities they may 
provide for fuller realization of a nationwide competitive television system" (Para. 7 of Notice of Proposed 
Rule Making, 1 RR. Pt. I. p. 53:574). 
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characterized them in this fashion: ”It is clear from! the Orders denying 
the thirty petitions which had been pending, and the fi^e petitions on which 
rulemaking proceedings had been instituted that the Cbmmission did not 

i 

consider these petitions on their merits , but declined at this time to con - 
sider such petitions which proposed limited solutions to the UHF-VHF 
problems in individual areas. " 1 

j 

Finally, Chairman McConnaughey, who joined with the majority and 

i 

who therefore should be in a position to state what was and what was not 
decided, advised Congress on February 20, 1956 that the Commission is 
’’still considering” deintermixture and no deintermixture proposals have 

j 

been denied — ’’not as of now, no”. {Sullivan Transcript of testimony 

i 

before Senate Committee on Interstate and Foreign Commerce, February 
20, 1956, p. 372-373). 

In brief, with all due deference to the Commission’s General Coun- 

i 

sel, the various deintermixture proposals were not considered nor re¬ 
jected on their individual merits. The Commission merely concluded 

i 

that the wisdom or unwisdom of deintermixture cannot be decided on a 

I 

city-by-city basis, without first looking at the problem nationwide and 
without first delving into other matters. A general rulemaking proceed- 

" i 

ing was accordingly instituted for that purpose, as a result of which the 

i 

Commission hoped to ”be in a position to consider questions, such as those 

i 

raised by the subject petitions , concerning specific channel assignments 

I 

in individual communities or limited areas. ” (Para. 5 of Memorandum 
Opinion and Order of November 10, 1955, 13 RR 1522, 1525). 

i 

We can understand the desire of the Commission’s General Counsel 

i 

to ’’rewrite” or ’’reinterpret” the November 10 orders, in which he was 

i 

in some part foreclosed from participating because!of the ’’separation of 


"Opposition to Supplement to Petition for Intervention and for Stay of Farther Proceedings", p. 3, filed 
in Gulf Coast Broadcasting Co . (FCC 55-1222). j 

i 

I 
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functions” principle included in the 1952 amendments to the Communica¬ 
tions Act, and which the Commission is now asking Congress to modify. 
But if those orders are to be "rewritten”, that is a function of the Com¬ 
mission, not its General Counsel nor this Court. Securities and Exchange 
Commission v. Chenery Corporation, 318 U.S. 80, 87, 88. With counsel 
for the appellants, counsel for Winnebago, and counsel for the intervenor 
in the Evansville case (Case Nos. 13056-13057) contending that the orders 
mean one thing, and with counsel for respondents contending for a differ¬ 
ent interpretation, that fact alone argues against an affirmance of these 
appeals. The agency’s findings "must also be sufficiently definite to 
enable the Courts to perform the task of judicial review”. Greensboro - 
High Point Airport Authority v. Civil Aeronautics Board, Case No. 12608 
(U.S. App. D.C., decided March 22, 1956, slip op., p. 7). 

B. Intervening VHF Grants, if Changes are Found Desirable 
In Docket 11532, Cannot Be Readily Shifted _ 

As made clear in Respondents’ Brief (pp. 10, 12, 13, 14, 15, 28- 
29, 30, 35-36, 37-38, 39, 44, 45, 47), the majority of the Commission 
(in its November 10 Orders and in its subsequent actions) declined to 
hold up additional VHF grants while Docket 11532 is being decided on the 
premise that the Commission can subsequently shift an existing operation 
just as readily as it can an allocated but ungranted VHF channel. 1 That 
premise is legally and factually erroneous : 

As the dissenting Commissioners have pointed out (R. 1299-1307), 
in the formulation of the Radio Act of 1927 and the Communications Act of 
1934, Congress recognized that expenditures in the construction of radio 
broadcast stations (AM, FM and TV) would place undesirable pressures 
upon the Commission at the licensing stage, and to avoid just such 

1 "In our opinion, if deintermixture, even on a partial basis, should finally be determined to be a use¬ 
ful method of resolving the overall problems, the particular communities for its application should not 
be selected merely because of the fortuitous circumstance of whether a VHF station has commenced 
operation in any particular community." Report and Order of November 10, 1955, Para. 6 (13 RR 1511, 
1516). 
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pressures Congress enacted Section 319 of the Communications Act, for- 

i 

bidding construction without a permit. Any costly construction of facilities 
by the Channel 3 grantee in Madison ($598, 000. 00) cannot but affect the 

Commission’s ultimate judgment in Docket 11532 whbn it considers for 

i 

the first time on its overall merits Winnebago’s deintermixture proposal 
for the Madison-Rockford-Beloit areas. This is notl idle surmise. The 
Commission originally rejected several deintermixture proposals, subse¬ 
quently embraced in the proceeding which resulted in the November 10 
Order, on the sole ground that the VHF applicants had spent money prose¬ 
cuting applications for VHF channels. Monona B/casting Co ., 11 RR 477, 

i 

479 (1954). Money spent on actual construction would be an even more 

i 

forceful deterrent. Over the years the Commission has been hesitant, 
and properly so, to disturb the operation of existing stations. 

Even assuming that the Commission in Docket 11532 and subsequent 
proceedings could blind itself to expenditures made by the Channel 3 
grantee , there are public interest considerations which flow from that 
grant and the resulting operation which the Commission cannot legally 

ignore. As a result of the Channel 3 grant, viewers in the periphery of 

i 

the Channel 3 operation in Madison will have made expensive VHF re- 

i 

ceiver installations (costly outside antennas) with the expectation of re- 

i 

ceiving and continuing to receive a signal on Channel 3. Because of the 
$30-$50 price differential between VHF-only and all-channel receivers, 

set dealers (anxious to make a sale) will have sold sbme VHF-only sets 

| 

to persons satisfied with programs which will be available on VHF-only— 
sets which would be rendered useless if Channel 3 is subsequently shifted 

i 

to the Rockford-Beloit area as a result of the general reallocation pro- 

ceeding now well under way (Docket 11532). A proposal at that date to 

i 

i 

i 

i 

I 

i 


i 


require the Madison Channel 3 grantee to operate on UHF so that Channel 
3 could be used to provide a second equally competitive facility in the 
Rockford-Beloit area would present far different public interest consid¬ 
erations. Such a proposal would at that stage adversely affect the public 
which had come to rely on Channel 3 in Madison. The Commission must 
find, at the time it acts on a given proposal , that its adoption is in the 
Tt public interest", a point we cannot too strongly emphasize to the Court. 
Enterprise Co. v. Federal Communications Commission, 13 RR 2033, 

2036 (U. S. App. D. C., Case No. 12577); Paramount Television Produc ¬ 
tions, Inc. , 8 RR 459, 462 (1952). As shown by the long history of the 
Easton-Allentown case in this Court (see 94 U. S. App. D. C. 353), what 
constituted an "equitable distribution" at the time of the original grant 
had ceased to be equitable, by reason of intervening factors, upon remand 
and retrial of that case before the Commission. Such intervening public 
interest factors must be considered. 

Once the public has bought sets and made expensive installations in 
reliance upon Channel 3 in Madison the "public interest" picture is marked¬ 
ly changed. And such changes, when the Commission finally takes action 
in Docket 11532, cannot be ignored. Nor could they be ignored in a sub¬ 
sequent long-drawnout "show cause" proceeding required by Section 316 
of the Communications Act before the Channel 3 grantee could be required 
to shift to a UHF channel. The Commission would be committing legal 
error and disregarding its statutory duty if it did not consider such 
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i 

i 


intervening developments in reaching its final decision in Docket 11532 
and in the subsequent "show cause" proceeding. To say, as a majority of 
the Commission did on November 10 and December 12, 1955, that if it 

i 

granted Channel 3 in Madison, it could at a later dat^ compel the permit¬ 
tee to operate on UHF, just as readily as if the grant has not been made, 
is thus both legally and factually erroneous. Intervening reliance by the 
public on a signal from Channel 3 in Madison cannot be ignored when the 
Commission ultimately reaches the merits of the Monona-Bartell-Winne- 

i 

bago deintermixture proposals in Docket 11532. Nor can the Channel 3 
grantee’s right to a full hearing under Section 316 of the Act (requiring 
a minimum of two years) be dispensed with. 1 


i 


1 In a Memorandum Opinion and Order released February 28, 1956 (FCC 56-168). on remand of the 
Rochester Channel 10 case by this Court, the Commission declined to disturb an existing operation pending 
hearing, stating (Para. 7): "We have further taken into account the fact that the TV stations of WHEC and 
Veterans commenced actual operations over two years ago and the ’real problems involved of depriving the 
public of established service upon which it has come to rely’ " . This is a £aif cry from and a more realis¬ 
tic appraisal of public interest factors than the palpably erroneous assertion in the November 10 Report that 
existing operations can be shifted as readily as ungranted VHF channels. 




j 

i 

i 


i 
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C. The Channel 3 Grant Prejudges Docket 11532 

Throughout their brief, respondents emphasize the fact that the 
Commission proceeded upon a legal assumption that granted and utilized 
VHF channels can be shifted just as readily as ungranted VHF channels 
and hence that intervening grants would not prejudge the result of Docket 
11532 (Brief, pp. 10, 12, 13, 14, 15, 28-29, 30, 35-36, 37-38, 39, 44, 

45, 47). 

Because of mileage deficiencies, Channel 3 cannot be utilized in 
both the Madison and Rockford-Beloit areas. As shown above, in grant¬ 
ing Channel 3 to Madison, the Commission is tying its hands in Docket 
11532. The question here is not one relating to the Commission’s sub¬ 
sequent ’’good faith” (Respondents’ Brief, p. 45). For present purposes 
we may assume that the Commission in Docket 11532 and any subsequent 
’’show cause” proceedings might be able to ignore the private equities of 
the parties. But we are not justified in assuming that the Commission 
can or should ignore public interest considerations arising from that 
grant -- the fact that the public will have bought sets and made expensive 
installations in reliance upon a Channel 3 signal in Madison. Those inter¬ 
vening circumstances cannot be legally ignored in Docket 11532 or in a 
still later show cause proceeding. As of the time it ordered Channel 3 
shifted to the Rockford-Beloit area, or at the time it ordered Radio Wis¬ 
consin to change over to UHF, it would have to find that such action would 
serve "public interest, convenience, and necessity” (47 U. S. C. Sec. 307(a)). 
For the Commission at that point to ignore expenditures by the public in 
reliance upon the action here challenged would be a breach of its statutory 
duty. 

Even counsel for the Commission are forced to recognize that the 
intervening VHF grants may have ’’some inhibiting effect ... on pos¬ 
sible actio is of the general proceeding” (Brief, p. 45). Elsewhere they 
state that outstanding construction permits or licenses are ”no insuper ¬ 
able barrier to change” (Brief, p. 45). In another place, they intimate 
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that "show cause" proceedings under Section 316 of the Act might be cur- 

i 

tailed, and that perhaps it might have been better if the Commission had 

i 

"expressly, instead of implicitly, conditioned the grants on the outcome 
of the general proceeding" (Respondents 1 Brief, p. 46, and particularly 
footnote 28). Here again we can understand why counsel for the Commis- 

i 

sion, while these cases are on appeal, would like to "rewrite" the Novem- 

i 

ber 10 and December 12 orders. But any rewriting paust be done by the 
Commission after a remand by this Court. 

Thus, what started out as a denial of Winnebago’s petition "without 
prejudice" becomes in reality, because of the Commission’s refusal to 

I 

maintain the status quo , a rejection without any consideration having been 
given to the reasons why the proposal is in the publib interest. Because 
of the changed factual situation flowing therefrom, tiie intervening VHF 


grant cannot but prejudge the outcome of the proceeding in Docket 11532. 
In short, the Commission’s action in granting Channel 3 to the Madison 


applicant, while Docket 11532 is pending and undecided, renders Winne¬ 
bago’s proposal to utilize that channel in the Rockfobd-Beloit area moot. 
This result will have been achieved without the Commission first consid¬ 


ering the proposal on its overall merits, without weighing public interest 
considerations, without findings or adequate reasons, and in the face of 
voluminous data supporting the conclusion that the utilization of Channel 

i 

3 in the Rockford-Beloit area will result in the "larger and more effective 


use of radio" and a more "equitable distribution" of facilities among the 


states and communities, statutory mandates laid down by Congress in 

Sections 303 (g) and 307 (b) of the Communications Abt. 

| 

Whether a majority of the Commission would 6r would not have 
made intervening grants while Docket 11532 was in progress, had they 
been aware of the invalidity of their basic premise, |we can only speculate. 

i 

Of one thing we can be certain -- that the decision not to continue to defer 
further VHF grants in markets where deintermixture was being proposed 
was predicated on an erroneous legal assumption. In reviewing action of 


i 


i 
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an administrative agency (as distinguished from that of a district court), 
its legality or illegality must be tested on the grounds on which the agency 
itself placed its decision. Securities and Exchange Commission v. 

Chenery Corporation, 318 U.S. 80, 87, 88. Since the T ’reasonable judg¬ 
ment” (Respondents’ Brief, p. 13) of the Commission not to postpone 
additional VHF grants is bottomed on an erroneous premise, a reversal 
and remand is required under the Chenery doctrine. In so remanding 
these cases, this Court would not be substituting its judgment for that 
of the administrative agency. It would merely be requiring that agency 
to predicate its determination on legally valid premises. 

D. The Commission’s December 12, 1955 Refusal to 
Reexamine an Allocation Made in 1952 was Improper 
In View of Intervening Developments _ 

In its Spectrum Allocation Report in May 1945, the Commission 
made it clear that the thirteen channels in the VHF band (later reduced 
to twelve) which it there set aside for commercial television purposes 
were not enough to provide a nationwide competitive television service 
-- signal coverage and local origination. A substantial portion of the 
UHF band was accordingly reserved for experimental television purposes. 
With these additional channels the Commission hoped ultimately to 
achieve its basic objective of a nationwide competitive television service, 
and thus discharge statutory responsibilities imposed by Sections 303 (g) 
and 307 (b) of the Communications Act (47 U.S. C. Secs. 303 (g) and 307(b)). 

Throughout the proceedings which culminated in the Sixth Report, 
the goal of a nationwide competitive television service was uppermost in 
the Commission’s deliberations and decisions. In that Report the Com¬ 
mission reiterated its views that the 12 VHF channels were insufficient 
to provide an adequate competitive television structure (particularly in 
the more populous portions of the United States), that it was not feasible 
with 15,000,000 receivers then in the hands of the public to move all 
television service to the UHF portion of the spectrum, and that intermixture 
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i 


of VHF and UHF would foster the manufacture of all-channel receivers 

i 

and gradually enable UHF to attain a parity with VHf, thereby providing 
the American public with a nationwide competitive television service 
(Sixth Report, para. 197-200). 

i 

The Commission in its Sixth Report proceeded on the assumption 
that VHF and UHF stations could co-exist in the same market, and that 

the two types of frequencies in combination would constitute an equitable 

i 

distribution "among the several States and communities” (47 U.S.C. 

Sec. 307 (b)). On those assumptions the Commission allocated (popula- 

i 

tion-wise) two and one-half times as many VHF channels to Wisconsin as 
to Illinois. 

| 

Considering the engineering and manufacturing commitments made 
by various persons during the course of the hearing [which led to the 

I 

Sixth Report and the paucity of essential economic and other data, the 
Commission cannot be criticized for the judgments there made. Hind¬ 
sight is better than foresight and a page of history i£ often worth a volume 

! 

of theory. However, in plumping for intermixture, as subsequent events 
have shown, inadequate weight was given to a number of factors: Between 

i 

1947 and 1952 remarkable improvement had been made in the sensitivity 
of VHF sets; 15 million VHF receivers were in the hands of the public; 
VHF receiver assembly lines were in full productioii; transmitting equip- 

i 

ment enabling the 108 existing VHF stations and news VHF grantees to go 
to maximum power had already been shipped or was otherwise available 

i 

in manufacturer’s warehouses; "bugs” in VHF receiving and transmitting 
equipment had in large part been discovered and eliminated; and with 
existing VHF stations permitted to go to maximum power some 75% of 
the population of the United States could receive at least a fringe VHF 

i 

i 

signal. 

UHF transmitting and receiving equipment, on the other hand, was 
at best in the drawing board stage; all-channel receiver assembly lines 
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had to be set up; the resulting receivers lacked the sensitivity, particu¬ 
larly in the upper portion of the UHF band, possessed by VHF sets; UHF 
transmitters were of the 1 kw and at most 12 kw variety; equipment to 
provide UHF transmitting power comparable to VHF was still in the 
experimental stage; and service calls to install an additional UHF receiv¬ 
ing antenna and add a makeshift converter ran into money for persons 
still paying installments on their VHF receivers. The American public 
has never favored, except as a last resort, the adding of "converter 
gadgets" to radio and television receivers, particularly when built-in 
equipment was more effective and less unsightly. Human inertia being 
what it is, additional knobs, switches, etc., needed to receive the UHF 
signal proved an impediment in areas where a VHF signal could be more 
readily tuned to. Many cheap converters, to be kept in operation, 
required more service calls than did the set itself. 

Madison Avenue soon learned the habits and problems of the viewing 
public in areas receiving both a UHF and a VHF signal. Sponsors, who 
pay the freight for radio and television under the American system of 
broadcasting, demand a maximum audience. Networks to stay in business 
could not ignore realities. Manufacturers competing for sale of receivers 
realized that many of the largest and most populous areas of the United 
States were exclusively VHF, and could undersell their competitors by 
providing VHF sets only for such markets. As a result there are more 
VHF sets in the hands of the public today, not equipped to pick up UHF, 
than there were at the time the Sixth Report was released in April 1952. 
The percentage of all-channel receivers now being built is less than half 
what it was in 1953. In short, the disparity between the number of VHF 
and UHF receivers is greater today by far than when UHF became a com¬ 
mercial service in 1952. 
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What is even more alarming is the fact that scores of UHF stations 

i 

have been forced to discontinue operations, with the result that there are 


fewer UHF stations now on the air than there were in 


1953. 1 


Appellants and Winnebago are not challenging the validity of the 
Sixth Report at the time it was issued in April 1952. jBut we most cer¬ 
tainly deny that a Report (which at the time it was issued was of necessity 

I 

predicated on certain assumptions) has eternal verity. Even counsel for 
the Commission recognizes, in an infant and dynamic industry like tele- 

i 

vision, Tt the Commission cannot insulate itself from periodic review of 
the continuing validity of the premises embedded in its allocation scheme" 

i 

(Brief, p. 48). Winnebago admits that adjudicatory proceedings should 
not be held up by frivolous rule making proposals or by frivolous conten¬ 
tions that every rule must be reexamined in the light of the basic statute 
every 24 hours. But that is not the present situation 

After considerable prodding by Congress, the Commission finally 

reversed its actions of a few months earlier by instituting the five pilot 

i 

deintermixture cases in March and April 1955 (see Respondents’ Brief, 
pp. 10, 26). It found the institution of rule making proceedings looking 
toward modification of existing allocations in those five markets would 
serve ’’the public interest” (R. 65). Interested persons were told that the 
Commission was attempting, in those five proceedings, ”to arrive at a 
decision of future policy to be uniformly followed, wherever possible, 
in the effectuation of our Allocation Table for a nationwide television 

i 

system” (R. 1220). With the soundness of the Sixth Report thus under 
attack, the Commission held up VHF grants in markets where de intermix¬ 
ture proposals were pending (Respondents’ Brief, pp, 10, 37, 39), just 


1 The record shows the following figures: 121 stations on the air on December 31, 1953; 126 on 
June 30, 1954; 117 on December 31, 1954; and 105 on May 5, 1955. (Today there are less than 100 
UHF stations still on the air, for the most part in markets which are largely deintermixed). Of 154 
UHF stations which have gone on the air since the freeze was lifted in April J.952, almost one-third 
(49) are no longer operating. (WTVO Response, filed May 17, 1955, Pt. VI' Table VI). Of the 337 
UHF construction permits which have been granted, 113 have been subsequently surrendered, and 80 
stations, for which permits are outstanding, have not been built with no real prospect that they will 
be built unless the allocation plan is changed. ( Ibid .) 





as it refrained from making grants while its 1945 allocation table was 
under attack in the proceedings (1948-1952) which culminated in the 
Sixth Report. On November 10, 1955 the Commission found that an 
even broader investigation into the premises embedded in its Sixth Report 
was needed. " . . . it is evident from recent experience that a nation¬ 
wide competitive television service has not been realized to the extent 
contemplated at the time the Commission issued its Sixth Report and 
Order. Many of the smaller communities are without a first local outlet 
and the expansion of multiple, competing services in the larger economic 
and population centers of the country is lagging. Difficulties encountered 
in achieving successful operation of stations in the UHF band have been 
a significant factor leading to this situation. The familiar difficulties 
presently facing television broadcasters raise questions with respect to 
basic elements of the standards and principles established by the Com¬ 
mission in the Sixth Report and Order” (Paras. 3 and 4 of Notice of 
Proposed Rule Making, 1 RR 53:573). It accordingly instituted a general 
rule making proceeding M to insure that to the extent that any of the present 
difficulties may be alleviated by possible revision of the present allocation 
system, such possibilities will be fully explored. " (Para. 5 of Notice of 
Proposed Rule Making, 1 RR 53:574). The several petitioners were 
assured that the Commission would then be in a better position "to con¬ 
sider questions, such as those raised by the subject petitions , concerning 
specific channel assignments in individual communities or limited areas. " 
(13 RR 1522, 1525; see also paragraph 9 of Notice of Proposed Rule 
Making, 1 RR 53:575). 

In short, the Commission on November 10, 1955 did not find that 
everything was serene with the Sixth Report. Quite the contrary. It 
concluded that a general rule making proceeding of even broader scope 
was needed. Having been told in April that the five pilot cases were to 
be the basis for ultimate changes, and the Commission having held up 
grants, there was no occasion for appellants and Winnebago to request 
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leave to participate in particular adjudicatory proceedings. If the channel 
was to be shifted, it would be done in the five pilot cases which would 
serve as a basis for action in the other 30 cases. It was not until a 
majority of the Commission decided to postpone deintermixture problems 
to Docket 11532, and to make VHF grants in the interim on the erroneous 

legal premise that such grants could be readily shifted after Docket 11532 

! 

was decided, that intervention in the adjudicatory proceedings was called 
for. To reject those petitions on the ground that they were untimely, 

i 

when the UHF operators had been led to believe that tjieir proposed 
changes would be considered and effectuated in the March 31 proceeding, 
and when such intervention would have been unnecessary except for the 
Commission "reversing its field" on November 10, 1955 (by postponing 
individual de inter mixture to Docket 11532 and by resuming the making of 

j 

new VHF grants), was more bureaucratic than circumstances called for. 
There was no continuing presumption, in the light of intervening develop¬ 
ments, that the allocations of the Sixth Report were still sound. 

i 

An allocation which may have been "equitable" when the Commission 
was warranted in assuming that VHF and UHF stations could coexist in 

i 

the same markets is not necessarily valid when that basic assumption 
has been undermined by subsequent experience. With UHF allocations 

j 

rapidly becoming allocations on paper, and not in fact, the mandate of 
303 (g) and 307 of the basic statute required the Commission to take an¬ 
other look at its rules (which are subordinate to the Statute) before 
blithely finding that a particular grant was "in the public interest. " That 
the majority did not do, because they assumed that they could shift an 
existing operation just as readily as an ungranted channel — a clearly 
false premise (supra, pp. 6-12). 







CONCLUSION 


For the foregoing reasons and those stated by Winnebago in its 
opening brief, the Commission’s actions refusing to stay the Channel 3 
proceedings should be set aside, and its action granting Channel 3 should 
be vacated or suspended, pending a decision by the Commission in 
Docket 11532. 


Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

McKENNA & WILKINSON 
1735 DeSales Street, N.W. 
Washington 6, D. C. 

Attorneys for 

Winnebago Television Corporation 

April 14, 1956 
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Monona Broadcasting Company and Bartell Television Corporation, 
Appellants in Cases Nos. 13, 038 and 13, 039, hereby adopt the arguments 
made in the Reply Brief for Intervenor, Winnebago* which has been sub¬ 
mitted to this Court. As this Court will recognize,! upon a remand to the 

i 

Commission, the Appellants and Winnebago have conflicting interests and 

i 

have made conflicting proposals with respect to the eventual assignment 

j 

of Channel 3, now assigned to Madison. However, So far as the questions 

i 

presented in this case are concerned, both Appellants and Intervenor, 

i 

Winnebago, allege the same substantive errors. Accordingly, Appellants 

i 

join with Winnebago in the arguments made in Winnebago’s Reply Brief. 

i 

i 

Respectfully submitted, 

i 

i 

i 

Benito Gaguine 

i 

1001 Connecticut Avenue, N.W. 
Washington, jD. C. 

i 

Attorney for Monona Broadcasting 
Company 

i 

i 

I 

Samuel Miller j 

852 Washington Building 
Washington, D. C. 

s 

Attorney for Bartell Television 
Corporation I 

j 

! 

April 18, 1956 
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No. 13,038 
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MONONA BROADCASTING COMPANY, 
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Petitioner 

v. 

UNITED STATES OF AMERICA, j 
FEDERAL COMMUNICATIONS COMMISSION, 

Respondents 

RADIO WISCONSIN, INCORPORATED, 
WINNEBAGO TELEVISION CORPORATION, 

Ihtervenors 
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No. 13, 039 | 
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MONONA BROADCASTING COMPANY, 

i 

Appellant 
v. i 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 

RADIO WISCONSIN, INCORPORATED, 
WINNEBAGO TELEVISION CORPORATION, 

Intervenors 

- j 

PETITION FOR REHEARING 


On June 7, 1956, this Court issued an opinion affirming the orders 
of the Federal Communications Commission in the above entitled cases and 
in companion cases. 1 Premier Television, Inc. and Ohio Valley Televi¬ 
sion Company, Appellant-Petitioners in one of such companion cases (here¬ 
inafter referred to as ’’Evansville Appellants”),on July 5, 1956, filed a 


A Coastal Bend Television Company (Cases 13,034. 13,035); Premier Television, Inc. (Cases 13,057, 
13,056); Mid-America Broadcasting Corporation (Cases 13,058, 13,065). 


I 
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Motion For Leave To File a Petition for Rehearing and a Petition for Re¬ 
hearing, setting forth in detail the basis for such petitions. In order not 
to impose upon the Court’s time by filing a substantially identical pleading, 
and in view of the similarity of interest of Petitioner, Monona Broadcasting 
Company with the Evansville Appellants, Petitioner respectfully adopts the 
Petition for Rehearing of Evansville Appellants. 

The only significant factual differences between Petitioner’s position 
and that of Evansville Appellants is that, in Madison, Wisconsin, Radio 
Wisconsin, Inc., the Intervenor, has almost completed construction of 
the station authorized by the Federal Communications Commission’s con¬ 
struction permit and has been on the air with a special temporary authori¬ 
zation since July 1, 1956. It is evident, however, that the fact that the 
station has just recently begun operation under the special temporary author¬ 
ization in no way affects the merits of Petitioner’s case. The Commission’s 
Report and Order of June 26, 1956, cited by Evansville Appellants, is 
proof that the Commission itself fully recognizes the desirability of dein¬ 
termixture in Madison and has instituted proceedings looking to such result. 
Moreover, the impact of a commercial VHF operation in Madison upon UHF 
stations is also recognized by the Commission in the light of the condition¬ 
al grants issued by it in Peoria and Springfield, Illinois, as a result of the 
mentioned Report and Order of June 26, 1956. 

Accordingly, for the reasons set forth in detail in the Evansville 
Appellants’ Petition adopted herewith, it is respectfully requested that the 
decision herein involved should be vacated or modified so as to include 
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a remand to the Commission to determine whether it desires to modify 

| 

its orders here under review. In the alternative, ja reargument should 

. i 
; 

be ordered by the Court to consider the effect of the changed circum¬ 
stances. 

i 

Respectfully submitted, 

i 

| 

BENITO GAGUINE 

1001 Connecticut Avenue, N.W. 
Washington: 6, D. C. 

Attorney for Petitioner, 

Monona Broadcasting Company 

| 

i 

CERTIFICATE OF GOOD FAITH 

I 

i 

I, Benito Gaguine, Counsel for Petitioner, Monona Broadcasting 
Company, in the above-entitled case, hereby certify that the foregoing 

i 

Petition for Rehearing is presented in good faith apd not for delay. 

j 

i 

1 

Benito Gaguine 

July 6, 1956. j 

i 

i 

i 
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